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[1*] DOCKET 6179.

JOHN H. EOSSETER, 354 Pine Street, San Fran-

cisco, Calif.,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

For the Taxpayer:

HILLYER BROWN, Esq.

For the Commissioner

:

G. O. WITTER, Esq.

DOCKET ENTRIES.

1925.

Aug. 12—Petition received and filed.

*' 14—Copy of petition served on Solicitor.

*' 14—Notification of receipt mailed taxpayer.

Sept. 1—Answer filed by Solicitor.

*' 9—Copy of answer served on taxpayer. As-

signed to Field Calendar.

1927.

Feb. 26—Hearing date set for 5-3-27 at San Fran-

cisco.

May 3—Hearing had before Mr. Van Fossan.

Briefs due 6-15-27 without exchange.

June 13—Brief filed by taxpayer.

" 24—Transcript of hearing 5-3-27 filed.

*Page-number appearing at the top of page of original certified

Transcript of Kecord.



2 David H. Blair vs.

1928.

Mar. 30—Findings of fact and opinion rendered.

Judgment for petitioner.

April 13—Ordered that decision be review by

Board—entered.

May 31—Findings of fact and opinion rendered.

Judgment for petitioner.

'' 31—Order of redetermination entered.

Nov. 15—Petition for review by U. S. Cir. Court

of Appeals, 9tli Circuit, with assign-

ments of error filed by G. Gr.

Dee. 3—Proof of service filed by G. C.

1929.

Jan. 3—Praecipe filed by G. C.

" 4—Motion for extension to 2-1-29 for prep-

aration, transmission and delivery of

record papers to Court of Appeals filed

by G. C.

" 7—Order enlarging time to 2-1-29 for

preparation of evidence and delivery

of record entered.

" 31—Order enlarging time to 2-15-29 for

filing transcript of record entered.

Feb. 5—Proof of service of praecipe filed by

G. C.

Now, February 6, 1929, the foregoing docket

entries certified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[2] Filed Aug. 12, 1925. United States Board

of Tax Appeals.
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DOCKET No. 6179.

Appeal of JOHN H. EOSSETER, 354 Pine Street,

San Francisco, California.

PETITION.

The above-named taxpayer hereby appeals from

the determination of the Commissioner of Internal

Revenue set forth in his deficiency letter having

Bureau symbols IT:PA:4-60-D dated June 16,

aWF-406
1925, and as the basis of his appeal sets forth the

following

:

I.

The taxpayer is a citizen of the United States of

America and a resident of the State of California,

and his address is 354 Pine Street, San Francisco,

California.

II.

The deficiency letter, a copy of which is attached

hereto and marked Exhibit "A," was mailed to the

taxpayer on June 16, 1925 and states a deficiency

of $11,358.98.

III.

The taxes in controversy are income and profits

taxes for the calendar year 1920 and are more than

$10,000, to wit, $11,358.98 plus $382.64. The

amount of the deficiency was originally $12,543.10

but the taxpayer filed a claim for refund for $382.64,

claiming a deduction in net income of $2799.34,

[3] made up of one item of $2,612.00 and a second

item of $187.34. The Commissioner conceded the
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correctness of this claim, but in view of the defi-

ciency assessment, the Commissioner rejected the

claim and reduced the deficiency assessment from

$12,543.10 to $11,358.98, a reduction of $1,184.12.

The difference between the claim for refund of

$382.64 (which is figured on a reduction of $2,799.34

in net income) and the reduction in the deficiency

assessment of $1,184.12 (which is likewise figured on

a reduction of $2,799.34 in net income) is explained

by the fact that the former is based on a net income

which is smaller by $50,000 (the item which is the

subject of this appeal) than the net income on

which the latter is based. Accordingly, if this

appeal is decided in favor of the Commissioner, the

taxpayer should pay the present deficiency assess-

ment of $11,358.98, but if this appeal is decided in

favor of the taxpayer, the deficiency assessment

should be wiped out and the taxpayer should receive

a refund of $382.64. Copies of a letter and of a

statement, from the Commissioner, conceding the

correctness of the reduction in net income of

$2,612.00 and $187.34, or a total of $2,799.34, are

attached hereto and marked Exhibit "B" and Ex-

hibit "C," respectively.

IV.

The determination of tax contained in the said

deficiency letter is based upon the following error:

The Commissioner has increased the taxable in-

come of the taxpayer by the amount of $50,000.00,

which amount was received by the taxpayer as a

gift from the Sperry Flour Company.



John n. Rosseter. 5

[4] V.

The facts upon which the taxpayer relies as the

basis of his appeal are as follows

:

(a) The taxpayer acted as president of the

Sperry Flour Company from August, 1910 until

August, 1922.

(b) During all of that time the taxpayer re-

ceived a salary of $6,000 a year from the Sperry

Flour Company, which was the full compensation

provided for by his contract of employment with it.

(c) During all that time he devoted only one or

two hours a day to the affairs of the Sperry Flour

Company, being occupied with other interests the

rest of the time.

.(d) In 1920, during the course of his tenth year

of service, some of the stockholders and directors

of Sperry Flour Company wished to make a gift

to him, but it was recognized that directors have

not the power to make gifts with corporation funds

and that it would be necessary for the stockholders

to authorize the action. Accordingly at the annual

meeting of stockholders, held on August 16, 1920,

the following proceedings were had, as appears

from the minutes of the meeting:

"Director Wm. H. Crocker addressed the

stockholders and gave a very interesting

resume of the affairs of the Company since its

reorganization in 1910. He said the marked

success of the Company since that date was due

to the able and successful direction of its affairs

by President J. H. Rosseter, and suggested that

as evidence of the appreciation of the stock-
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holders for the very efficient and valuable ser'

vices rendered to the Company, that President

Eosseter be voted a gift of Fifty Thousand

(50,000) Dollars.

"Thereupon on motion of D. B. Moody

seconded by Charlotte E. Sperry the stock-

holders by unanimous vote instructed the Board

of Directors to authorize [5] the payment of

Fifty Thousand ($50,000) Dollars as a gift to

John H. Rosseter in recognition of his able and

successful direction of the affairs of the Com-

pany during the past ten years."

(e) Pursuant to this authorization the directors

passed the following resolution, also on August 16.

1920:

"WHEREAS, at the annual meeting of the

stockholders of Sperry Flour Company held on

this 16th day of August, 1920, it was unani-

mously resolved that a gift in the sum of Fifty

Thousand (50,000) Dollars be made by said

Sperry Flour Company to J. H. Rosseter, the

president of said Company, in recognition of

his able and successful direction of its affairs

during the past ten years.

"RESOLVED: that this Board of Directors

approve the action so taken by the stockholders

of said Company at said meeting, and hereby

directs the payment of the sum aforesaid to the

said J. H. Rosseter in accordance with the said

resolution.

"RESOLVED FURTHER that this Board
of Directors tenders its congratulations to the
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said J. H. Rosseter upon this the tenth anni-

versary of his election to the presidency of said

Company, and its appreciation of his able and

successful direction of its affairs during the

occupancy of said office.
'

'

(f ) There had never been any mention or under-

standing of any kind between the taxpayer and any

of the directors or stockholders concerning the pay-

ment to him of any money or other property in

excess of his salary.

(g) The taxpayer had not heard (prior to

August 16, 1920) of any proposal to make this gift

and it came as a complete surprise to him on that

day.

(h) It was the intention of both stockholders

and directors to make an out-and-out gift of this

$50,000 to the taxpayer. The payment was made

and accepted as such.

(i) This intention to make a gift was in no

way influenced by T. B. M. 86. Neither the stock-

holders nor directors [6] nor any of them had

ever heard of this ruling at the time of making the

payment.

(j) The Sperry Flour Company did not deduct

this amount of $50,000 from its gross income on

its income tax return for the year 1920, or for any

other year.

(k) The intention of the stockholders and direc-

tors of Sperry Flour Company to make a gift of

this $50,000 was in no way influenced by the fact

that the corporation had no taxable income for the

taxable year in question, for the reason that the
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Sperry Flour Company reported its income tax not

on the basis of the calendar year, but on the basis

of its fiscal year beginning July 1, so that it was

impossible to tell at the time the $50,000 was given,

(which was only a month and a half after the

beginning of the taxable year) whether the corpora-

tion would have any net income for the year or

not, and furthermore the corporation showed a

large net income for the month and a half of the

taxable year which preceded the payment.

(1) The taxpayer did absolutely nothing for the

Sperry Flour Company, or its stockholders or its

directors, or any of them, before or after the pay-

ment of this 150,000, that he was not legally re-

quired to do under the terms of his contract of

employment with the Sperry Flour Company.

VI.

The taxpayer in support of his appeal relies upon

the following propositions of law:

Under the Revenue Act of 1918 amounts received

by taxpayers as gifts are exempt from taxation.

[7] WHEREFORE, the taxpayer respectfully

prays that this Board may hear and determine his

appeal.

HUGH GOODFELLOW,
HILLYER BROWN,

823 Insurance Exchange Building, San Francisco,

California,

Attorneys for Taxpayer.

State of New York,

County of New York,—ss.

John H. Rosseter, being duly sworn, says: That
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he is the taxpayer named in the foregoing petition

;

that he has read the said petition and is familiar

with the statements therein contained, and that the

facts therein stated are true.

JOHN H. EOSSETER.

Sworn to before me this 10th day of August, 1925.

[Seal] W. F. McDERMOTT,
Notary Public, N. Y. Co. Clerk's No. 31, N. Y.

Co. Register No. 7020.

Commission Expires Mar. 30, 1927.

[8] EXHIBIT "A."

TREASURY DEPARTMENT,
Washington.

IT:PA:4-60-D

GWF-406
Jun. 16, 1925

Mr. John H. Rosseter,

332 Pine Street,

San Francisco, California.

Sir: The determination of your tax liability for

the taxable year 1920, as set forth in office letter

of April 28, 1925, disclosing a deficiency in tax

amounting to $12,543.10, has been reduced to

$11,358.98, as shown in the attached statement.

In accordance with the provisions of Section 274

of the Revenue Act of 1924, you are allowed 60

days from the date of mailing of this letter within

which to file an appeal to the United States Board

of Tax Appeals contesting in whole or in part the

correctness of this determination.
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Where a taxpayer lias been given an opportunity

to appeal to the United States Board of Tax Ap-

peals and has not done so within the 60 days pre-

scribed and an assessment has been made, or where

a taxpayer has appealed and an assessment in ac-

cordance with the final decision on such appeal has

been made, no claim in abatement in respect of any

part of the deficiency will be entertained.

If you acquiesce in this determination and do not

desire to file an appeal, you are reguested to sign

the inclosed agreement consenting to the assessment

of the deficiency and forward it to the Commis-

sioner of Internal Revenue, Washington, D. C, for

the attention of IT:PA:4-60-D GWF-406. In

the event that you acquiesce in a part of the de-

termination, the agreement should be executed with

respect to the items agreed to.

Respectfully,

D. H. BLAIR,
Commissioner.

By J. G. BRIGHT,
Deputy Commissioner.

Inclosures

:

Statements.

Agreement—Form A.
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[9] EXHIBIT ''B."

TREASURY DEPARTMENT,
Washington.

IT:PA:4

GWF-406.

Jun. 15, 1925.

Mr. John H. Rosseter,

332 Pine Street,

San Francisco, California.

Sir: Your claim for the refunding of $382.64 in-

dividual income tax for the year 1920, has been

examined.

The claim is based upon the statement that addi-

tional depreciation of $2,612.00 should be allowed

and income of $187.34 reported by the Revenue

Agent should be eliminated inasmuch as the prop-

erty from which the income was received is held in

trust.

Your net income as shown in the Revenue Agent 's

report has been reduced by $2,612.00 depreciation

and $187.34 income erroneously reported and as a

result of these adjustments, the deficiency has been

reduced to $11,358.98.

Inasmuch as there is due a deficiency in tax, there

is no over-assessment and your claim will be re-

jected.
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The rejection will officially appear on the next

list to be approved by the Commissioner.

Respectfully,

J. G. BRIGHT,
Deputy Commissioner.

By A. LEWIS,
Head of Division.

[10] EXHIBIT ''C."

STATEMENT.

IT:PA:4-60-D.

GWF-406.

In re: Mr. JOHN H. ROSSETER, 332 Pine

Street, San Francisco, California.

1920—Deficiency in Tax—$11,358.98.

The adjustment disclosed in office letter of April

28, 1925, showing the deficiency of $12,543.10 as

the result of the audit and investigation of your

tax liability, as set forth in the Revenue Agent's

report dated March 25, 1925, has been changed in

view of the information contained in your claim.

Additional depreciation of $2,612.00 has been al-

lowed and the income of $187.34 representing prop-

erty held in trust has been eliminated from your

return.

The adjustment of these items discloses a de-

ficiency in tax amounting to $11,358,98.

Payment of the deficiency in tax should not be

made until a bill is received from the Collector of

Internal Revenue for your district and remittance

should then be made to him.
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Now, February 6, 1929, the foregoing petition

certified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[11] Filed Sep. 1, 1925. United States Board

of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 6179.

Appeal of JOHN H. ROSSETER, San Francisco,

Calif.

ANSWER.

The Commissioner of Internal Revenue, by his

attorney, A. W. Gregg, Solicitor of Internal Reve-

nue, for answer to the petition of this taxpayer,

admits and denies as follows:

(1) Admits the allegations contained in para-

graphs 1 and 2 of the petition.

(2) With reference to the allegations contained

in paragraph 3, admits that the original deficiency

determined against the taxpayer for the year 1920

was $12,543.10, and admits that that amount was

reduced, as announced in the letter of June 16, 1925,

addressed to the taxpayer, to the sum of $11,358.98,

and alleges that the latter amount is the only

amount in controversy in this appeal.

(3) With reference to the allegations contained

in paragraph 5 of the petition, admits paragraphs

5(a) and 5(b).
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Specifically denies the allegations contained in

paragraph 5(c).

With reference to the allegations contained in

paragraph 5(d), admits that at the annual meeting

of the stockholders of the Sperry Flour Company

held on August 16, 1920, the resolution set out in

said paragraph was duly passed.

Admits the allegations contained in paragraph

5(e).

[12] Specifically denies the allegations con-

tained in paragraphs 5(f), 5(g), 5(h), 5(i), 5(j),

5(k), and 5(1).

(4) Specifically denies all allegations contained

in the petition not hereinabove expressly admitted

to be true.

PROPOSITION OF LAW.

Money received in consideration of valuable ser-

vices rendered is not a gift exempt from payment

of income tax, but is a part of the recipient's tax-

able income.

WHEREFORE, it is prayed that the taxpayer's

appeal be denied.

A. W. GREGG,
Solicitor of Internal Revenue,

Attorney for Commissioner of Internal Revenue.

Of Counsel:

GEORGE G. WITTER,
Special Attorney,

Bureau of Internal Revenue.
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Now, February 6, 1929, the foregoing answer cer-

tified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[13] United States Board of Tax Appeals.

DOCKET No. 6179.

Promulgated May 31, 1928.

JOHN H. ROSSETER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

Payment to president of corporation held to be

a gift.

HILLYER BROWN, Esq., for the Petitioner.

GEORGE G. WITTER, Esq., for the Respondent.

Petitioner contests a deficiency of $11,358.98 de-

termined by the respondent for the year 1920, alleg-

ing error in the addition to income of $50,000 paid

to petitioner by a corporation of which he was presi-

dent.

FINDINGS OF FACT.

Petitioner is a resident of California and during

the years 1910 to 1922 was president of Sperry

Flour Company. At the annual meeting of the

stockholders of Sperry Flour Company, held
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August 16, 1920, a resolution, with prefatory state-

ment, was adopted, as follows

:

Director Wm. H. Crocker addressed the

stockholders and gave a very interesting

resume of the affairs of the Company since its

reorganization in 1910. He said the marked

success of the Company since that date was due

to the able and successful direction of its affairs

by President J. H. Rosseter, and suggested that

as evidence of the appreciation of the stock-

holders for the very efficient and valuable ser-

vices rendered to the company, that President

Rosseter be voted a gift of Fifty Thousand

(50,000) Dollars.

Thereupon on motion of D. B. Moody

seconded by Charlotte E. Sperry the stock-

holders by an unanimous vote instructed the

Board of Directors to authorize the payment

of Fifty Thousand ($50,000) Dollars as a gift

to John H. Rosseter in recognition of his able

and successful direction of the affairs of the

Company during the past ten years.

Upon motion duly made and seconded Vice-

President McNear appointed W. H. Orrick and

Austin Sperry a committee to draw up a letter

of congratulation to accompany the gift.

Pursuant to the authorization, the board of di-

rectors on the same date passed the following reso-

lution :

A true copy:

[Seal] Teste: B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
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[14] WHEREAS, at the annual meeting

of the stockholders of Sperry Flour Company

held on this 16th day of August, 1920, it was

unanimously resolved that a gift in the sum of

Fifty Thousand (50,000) Dollars be made by

said Sperry Flour Company to J. H. Rosseter,

the president of said Company, in recognition

of his able and successful direction of its

affairs during the past ten years.

RESOLVED: That this Board of Directors

approve the action so taken by the stockholders

of said company at said meeting, and hereby

directs the payment of the sum aforesaid to

the said J. H. Rosseter in accordance with the

said resolution.

RESOLVED, FURTHER that this Board

of Directors tenders it congratulations to the

said J. H. Rosseter upon this the tenth anni-

versary of his election to the presidency of said

Company, and its appreciation of his able

and successful direction of its affairs during

the occupancy of said office.

The siun of $50,000 was paid to petitioner on

August 17, 1920, and on the books of the corpora-

tion the item was charged to the surplus account.

In the tax return of the corporation the sum was

not claimed as an expense deduction but appeared

in its reconciliation of the change in surplus as

"bonus to J. H. Rosseter." Petitioner received

from the Sperry Flour Company during each of

the years he served as president the sum of $6,000,

which was the full compensation provided for by
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his contract of employment. He devoted approxi-

mately one-fourth of his time to the interests of

this company.

During part of the time between 1910 and 1922

and while petitioner was president of Sperry Flour

Company he was also director and Pacific Coast

manager for W. R. Grace Company and vice-presi-

dent and general manager of the Pacific Mail

Steamship Company. During part of 1918 and

most of 1919 petitioner was director of operations

of the U. S. Shipping Board and a trustee of

the Emergency Fleet Corporation. He was absent

from California for long periods of time and dur-

ing such absence devoted only slight attention to

the affairs of Sperry Flour Company. During

petitioner's service as president the operations of

the company were profitable and its profits were

greatly increased.

[15] OPINION.

VAN FOSSAN.—Whether or not a payment is

a gift under the law depends upon the intention of

the parties and the facts and circumstances sur-

rounding the transaction. Counsel for respond-

ent, addressing himself to the question of intention,

observed at the hearing that ^'the corporate reso-

lution is the best evidence and speaks for what the

intention was." In the absence of facts or circum-

stances which discredit the intention expressed by
the corporate resolution, it is certainly entitled to

great weight. Applying such a test here the inten-

tion to make a gift is clear and conclusive, nor do
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we find anything in the record to negative the in-

tention expressed by both the stockholders and the

directors of the corporation. On the contrary

there is much in corroboration.

The corporation charged the payment to surplus

rather than as an expense and in its tax return

did not claim the payment as a deduction from in-

come. The payment was authorized by the action

of both the stockholders and the directors. Peti-

tioner devoted only part of his time to the corpora-

tion and had completed ten years of successful in-

cumbency in the office of president.

The facts in this case are even more favorable to

the petitioner than those in David R. Daly, 3 B. T.

A. 1042, in which case we held the payment to be

a gift. The facts also clearly distinguish the case

from John H. Parrott, 1 B. T. A. 1, relied on by

respondent.

The respondent was in error in adding the pay-

ment to income.

Reviewed by the Board.

Judgment will be entered for the petitioner.

[16] MURDOCK, Dissenting.—The so-called

"gift" received by Rosseter was, in the final analy-

sis, compensation received for services. Whether
it was for past, present, or future services, or

whether elements of each formed part of the con-

sideration, it was income within the meaning of

that term as used in the Revenue Act. Eisner vs.

Macomber, 252 U. S. 189; Bowers vs. Kerbaugh
Empire Co., 271 U. S. 170; Noel vs. Parrott, 15
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Fed. (2d) 669; and Cora B. Beatty, Exec, 7 B. T.

A. 726.

STERNHAGEN and SIEFKIN agree with this

dissent.

Now, February 6, 1929, the foregoing findings of

fact and opinion certified from the record as a true

copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[17] United States Board of Tax Appeals,

Washington.

DOCKET No. 6179.

JOHN H. ROSSETER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ORDER OF REDETERMINATION.

Pursuant to the Board's findings of fact and

opinion, promulgated May 31, 1928, IT IS OR-
DERED AND DECIDED: That, upon redetermi-

nation, there is no deficiency for the year 1920.

Entered May 31, 1928.

(Signed) ERNEST H. VAN FOSSAN,
Member, United States Board of Tax Appeals.

Dated: Washington, D. C.



John H. Rosseter. 21

Now, February 6, 1929, the foregoing order of

redetermination certified from the record as a true

copy.

[Seal] D. B. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

A true copy.

Teste: B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[18] Filed Nov. 15, 1928.

United States Board of Tax Appeals.

DOCKET No. 6179.

DAVID H. BLAIR, Commissioner of Internal

Revenue,

Petitioner on Review,

vs.

JOHN H. ROSSETER,
Respondent on Review.

PETITION FOR REVIEW BY THE UNITED
STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT AND AS-
SIGNMENTS OF ERROR.

Comes now David H. Blair, Coromissioner of

Internal Revenue, by his attorneys, Mabel Walker

Willebrandt, Assistant Attorney General, and C.

M. Charest, General Counsel, Bureau of Internal

Revenue, and respectfully shows:
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I.

That lie is the duly appointed, qualified, and act-

ing Commissioner of Internal Revenue, holding his

office by virtue of the laws of the United States;

that John T. Rosseter is and during the taxable

year 1920, was an inhabitant of the State of Cali-

fornia, which is within the jurisdiction of the Cir-

cuit Court of Appeals for the Ninth Circuit.

II.

The nature of the controversy is as follows, to

wit:

The taxes involved are income taxes of John H.

Rosseter, an individual, for the year 1920. The

Commissioner of Internal Revenue on June 16,

1925, mailed to the taxpayer a deficiency notice

asserting a deficiency in income taxes against the

taxpayer for the year 1920 in the amount of $11,-

358.98. The taxpayer on August 12, 1925, filed

with the United States [19] Board of Tax Ap-

peals his petition. Subsequently the Commissioner

filed an answer and the case was heard on May 3,

1927. The Board of Tax Appeals rendered its

opinion on May 31, 1928, and entered its final or-

der of redetermination on May 31, 1928, which de-

termined that there was no deficiency.

The question involved is whether a payment of

$50,000 made by a corporation of which the tax-

payer was president, to him in 1920, was a gift.

The taxpayer during the years 1910 to 1922 was
president of the Sperry Flour Company. At the

annual meeting of the stockholders of the company
on August 16, 1920, one of the directors stated that
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the marked success of the company since its re-

organization in 1910, was due to the able and suc-

cessful direction of its affairs by the taxpayer and

suggested "that as evidence of the appreciation of

the stockholders for the very efficient and valuable

services rendered to the company, that President

Rosseter be voted a gift of Fifty Thousand (50,000)

Dollars." Thereupon the stockholders instructed

the Board of Directors to authorize the payment

of $50,000 "as a gift to John H. Rosseter in recog-

nition of his able and successful direction of the

affairs of the company during the past ten years."

The Board of Directors on the same date passed

a resolution by which it was unanimously resolved

that "a gift in the sum of Fifty Thousand (50,000)

Dollars be made by said Sperry Flour Company to

J. H. Rosseter, the president of said company, in

recognition of his able and successful direction of

its affairs during the past ten years."

The sum of $50,000 was paid to the taxpayer on

August 17, 1920, and on the books of the corpora-

tion the item was charged to surplus account. [20]

The taxpayer had received from the Sperry Flour

Company during each of the years he served as

president, the sum of $6,000.00.

The taxpayer contended that the $50,000.00 was

a gift from the corporation to him and as such was

not taxable income. The Commissioner contended

that the sum was paid in consideration of the tax-

payer's past services to the company and that as

such it was taxable income.
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The Board of Tax Appeals held that the payment

of the $50,000 was a gift and not taxable income.

III.

That the said Commissioner being aggrieved by

the findings of fact and conclusions of law con-

tained in the said decision and by the said order of

redetermination, desires to obtain a review thereof

by the United States Circuit Court of Appeals for

the Ninth Circuit;

WHEREFORE, he petitions that a transcript of

record be prepared in accordance with the rules of

the United States Circuit Court of Appeals for the

Second Circuit and be transmitted to the Clerk for

filing and that appropriate action be taken to the

end that the errors complained of may be reviewed

and corrected by the United States Circuit Court

of Appeals for the Ninth Circuit.

IV.

The said Commissioner's assignments of error

are as follows:

1. The Board of Tax Appeals erred in not ap-

proving the deficiency determined by the Commis-

sioner.

2. The Board of Tax Appeals erred in holding

that the payment to the taxpayer was a gift.

3. The Board of Tax Appeals erred in not hold-

ing that the payment of |50,000.00 to the taxpayer
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in the year 1920 was taxable income to him [21]

in that year.

(Signed) MABEL WALKER WILLE-
BRANDT,

Assistant Attorney General.

(Signed) C. M. CHAREST,
General Counsel, Bureau of Internal Revenue.

Of counsel:

CLARK T. BROWN,
Special Attorney, Bureau of Internal Revenue.

VERIFICATION.

United States of America,

District of Columbia,—ss.

C. M. Charest, being duly sworn, says that he is

General Counsel for the Bureau of Internal Reve-

nue and as such is duly authorized to verify the

above and foregoing petition for review to the

United States Circuit Court of Appeals for the

Ninth Circuit; that he has read said petition for

review and is familiar with the statements therein

contained and that the facts therein stated are true,

except such facts as may be stated on information

and belief and those facts he believes to be true.

(Signed) C. M. CHAREST.

Sworn and subscribed to before me this 14th day

of November, A. D. 1928.

[Seal] WILFORD H. PAYNE,
Notary Public.

CTB/spt.

My commission expires November 5th, 1932.
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[22] Filed Dec. 3, 1928. United States Board

of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 6179.

DAVID H. BLAIR, Commissioner of Internal

Revenue,

Petitioner on Review,

vs.

JOHN H. ROSSETER,
Respondent on Review.

NOTICE.

To: JOHN H. ROSSETER,
354 Pine Street,

San Francisco, California.

HILLYER BROWN,
c/o Orrick Palmer & Dahlquist,

Financial Center Building,

San Francisco, California.

Please take notice that the Commissioner of In-

ternal Revenue did on the 15th day of November,

1928, file with the United States Board of Tax

Appeals a petition for review of the decision of the

said Board in the above-entitled cause by the

United States Circuit Court of Appeals for the

Ninth Circuit, a copy of which petition for review

is herewith served upon you.

(Signed) C. M. CHAREST.
(Signed) C. M. CHAREST,

General Counsel, Bureau of Internal Revenue.
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Service of the foregoing notice and service of a

copy of the petition for review mentioned in said

notice is acknowledged this 21st day of November,

A. D. 1928.

(Signed) HILLYER BROWN.
J. H. ROSSETER.

CTB/spt.

Now, February 6, 1929, the foregoing petition

for review with proof of service certified from the

record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[23] Filed Jan. 3, 1929. United States Board

of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 6179.

DAVID H. BLAIR, Commissioner of Internal

Revenue,

Petitioner on Review,

vs.

JOHN H. ROSSETER,
Respondent on Review.

PRAECIPE FOR TRANSCRIPT OP RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, transmit and deliver to

the Clerk of the United States Circuit Court of
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Appeals for the Nintli Circuit, copies duly certified

as correct, of the following documents and records

in the above-entitled cause in connection with the

petition for review by the United States Circuit

Court of Appeals for the Ninth Circuit, heretofore

;filed by the Commissioner of Internal Revenue

:

1. Docket entries of proceedings before the Board.

2. Pleadings before the Board.

3. Findings of fact and opinion promulgated May
31, 1928.

4. Order of redetermination.

5. Petition for review together with proof of

notice of filing same.

6. This praecipe together with proof of notice of

filing same.

(Signed) C. M. CHAREST.
C. M. CHAREST,

General Counsel, Bureau of Internal Revenue.

Of Counsel:

CLARK T. BROWN,
Special Attorney, Bureau of Internal Revenue.

CTB/spt.

[24] Filed Feb. 5, 1929. United States Board

of Tax Appeals.
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United States Board of Tax Appeals.

DOCKET No. 6179.

DAVID H. BLAIR, Commissioner of Internal

Revenue,

Petitioner on Review,

vs.

JOHN H. ROSSETER,
Respondent on Review.

NOTICE.

To: JOHN H. ROSSETER,
354 Pine Street,

San Francisco, California.

HILLYER BROWN,
c/o Orrick Palmer & Dahlquist,

Financial Center Building,

San Francisco, California.

You will please take notice that the Commis-

sioner of Internal Revenue did on the 3d day of

January, 1929, file with the United States Board of

Tax Appeals a praecipe, a copy of which praecipe

is herewith served upon you.

(Signed) C. M. CHAREST,
(Signed) C. M. CHAREST,

General Counsel, Bureau of Internal Revenue.

Of Counsel:

CLARK T. BROWN,
Special Attorney, Bureau of Internal Revenue.
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Service of the foregoing notice and service of a

copy of the praecipe mentioned in said notice is

acknowledged this 26th day of January, A. D. 1929.

J. H. ROSSETER.
HILLYER BROWN.

Now, February 6, 1929, the foregoing praecipe

with proof of service certified from the record as

a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[Endorsed] : No. 5724. United States Circuit

Court of Appeals for the Ninth Circuit. David H.

Blair, Commissioner of Internal Revenue, Peti-

tioner, vs. John H. Rosseter, Respondent. Tran-

script of Record. Upon Petition to Review an

Order of the United States Board of Tax Appeals.

Filed February 12, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 5724

David H. Blair, Commissioner of Internal

Revenue, petitioner

V.

John H. Rosseter, respondent

VPON PETITION TO REVIEW AN ORDER OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF rOH PETITIONER

PREVIOUS OPINION IN THE PRESENT CASE

The only previous opinion is that of the United

States Board of Tax Appeals (R. 18), which is

reported in 12 B. T. A. 254.

JURISDICTION

The petition for review in this case involves in-

come tax in the amount of $11,358.98 for the year

1920, and is taken from a decision (order of rede-

termination) by the United States Board of Tax

Appeals entered May 31, 1928. (R. 20.) The case

is brought to this court by a petition for review filed

(1)



November 15, 1928 (R. 21), pursuant to the Reve-

nue Act of 1926, c. 27, Sections 1001, 1002, and 1003,

44 Stat. 9, 109-110.

QUESTION PBESENTED

In 1920 the Sperry Flour Company paid $50,000

to its president (respondent herein) "as evidence

of the appreciation of the stockholders for the very

efficient and valuable services renderd to the Com-

pany. '

' The question is whether the money is tax-

able to the respondent as income derived from com-

pensation for personal service or whether it was a

gift and thus exempt from taxation.

STATUTES INVOLVED

The pertinent provisions of the Revenue Act of

1918, c. 18, 40 Stat. 1057, 1152, are as follows

:

Sec. 213. That for the purposes of this

title (except as otherwise |)rovided in sec-

tion 233) the term ''gross income"

—

(a) Includes gains, profits, and income de-

rived from salaries, wages, or compensation

for personal service * * * or gains or

profits and income derived from any source

whatever. * * *

(b) Does not include the following items,

which shall be exempt from taxation under

this title

:

*****
(3) The value of j)roperty acquired by

gift * * *,



STATEMENT OF FACTS

The Commissioner determined a deficiency in in-

come tax against the respondent in the amount of

$11,358.98 for the year 1920. (E. 9.) In comput-

ing the deficiency the Coromissioner inchided in

respondent's gross income the sum of $50,000 de-

temiined to be compensation for services actually

rendered, which the respondent contended was a

gift and not subject to income tax.

The Board of Tax Appeals found the following

facts (E. 15-18).

Eespondent is a resident of California and during

the years 1910 to 1922 was president of Sperry Flour

Company. At the annual meeting of the stock-

holders of Sperry Flour Company, held August 16,

1920, a resolution, with prefatory statement, was

adopted, as follows

:

Director Wm. H. Crocker addressed the

stockholders and gave a very interesting

resume of the affairs of the Company since

its reorganization in 1910. He said the

marked success of the Company since that

date was due to the able and successful di-

rection of its affairs by President J. H. Eos-

seter, and suggested that as evidence of the

appreciation of the stockholders for the very

efficient and valuable services rendered to

the company, that President Eosseter be

voted a gift of Fifty Thousand ($50,000)

Dollars.

Thereupon, on motion of D. B. Moody, sec-

onded by Charlotte E. Si)erry, the stock-
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holders by an unanimous vote instructed the

Board of Directors to authorize the payment

of Fifty Thousand ($50,000) Dollars as a

gift to John H. Rosseter in recognition of his

able and successful direction of the affairs

of the Company during the past ten years.

Upon motion duly made and seconded

Vice-President McNear appointed W. H.

Orrick and Austin Sperry a committee to

draw up a letter of congratulation to accom-

pany the gift.

Pursuant to the authorization, the board of

directors on the same date passed the following

resolution

:

Whereas at the annual meeting of the

stockholders of Sperry Flour Company held

on this 16th day of August, 1920, it was unan-

imously resolved that a gift in the sum of

Fifty Thousand (50,000) Dollars be made
by said Sperry Flour Company to J. H. Ros-

seter, the president of said Company, in re-

cognition of his able and successful direction

of its affairs during the past ten years.

Resolved, That this Board of Directors ap-

prove the action so taken by the stockholders

of said company at said meeting, and hereby

directs the payment of the sum aforesaid to

the said J. H. Rosseter in accordance with

the said resolution.

Resolved further, That tliis Board of Di-

rectors tenders it congratulations to the said

J. H. Rosseter upon this the tenth anniver-

sary of his election to the presidency of said

Company, and its appreciation of his able



and successful direction of its affairs during

the occupancy of said office.

The sirni of $50,000 was paid to respondent on

August 17, 1920, and on the books of tlie corpora-

tion the item was charged to the surplus account.

In the tax return of the corporation the sum was

not claimed as an expense deduction but appeared

m its reconciliation of the change in surplus as

*'bonus to J. H. Rosseter." Respondent received

from the Sperry Flour Company during each of the

years he served as- president the sum of $6,000,

which was the full compensation provided for by his

contract of employment. He devoted approxi-

mately one-fourth of his time to the interests of this

company.

During part of the time between 1910 and 1922

and while respondent was president of Sperry

Flour Company he was also director and Pacific

Coast manager for AY. R. Grace Company and vice

president and general manager of the Pacific Mail

Steamship Company. During part of 1918 and

most of 1919 respondent was director of operations

of the TJ. S. Shipxoing Board and a trus'tee of the

Emergency Fleet Corporation. He was absent

frojii California for long periods of time and during

such absence devoted only slight attention to the

affairs of Sperry Flour Compan^^. During re-

spondent's service as president the operations of

the company were profitable and its profits were

greatly increased.



Upon the foregoing findings, the Board deter-

mined that the Commissioner was in error in add-

ing the $50,000 to respondent's income. (R. 19.)

SPECIFICATION OF EBBORS

1. The Board of Tax Appeals erred in not ap-

proving the deficiency determined by the Commis-

sioner.

2. The Board of Tax Appeals erred in holding

that the payment to the taxpayer was a gift.

3. The Board of Tax Appeals erred in not hold-

ing that the payment of $50,000 to the taxpayer

in the year 1920 was taxable income to him in that

year.
SUMMARY OF ARGUMENT

Congress has sought to tax all compensation for

services and the payment of a bonus by a corpora-

tion to its president in recognition of his services

can not be classified as a gift exempt from taxation.

The Government is not bound by the fact that

the parties called the payment a gift. The relation-

ship of the parties implies a consideration. Re-

spondent was president of a successful corporation

over a twelve-year period. His salary during each

of those years remained the same and the payment

of $50,000 to him during the tenth year as an evi-

dence of appreciation of his services is entirely

inconsistent with the statement that it was a gift.

Since he is claiming an exemption, respondent

carries the burden of shomng affirmatively that his

case comes squarely within the statutory provision.

The circumstances indicate that the money was paid



as compensation for personal services and any doubt

must be resolved against the exemption.

ARGUMENT

THE PAYMENT TO RESPONDENT WAS NOT A GIFT. BUT WAS
COMPENSATION FOR PERSONAL SERVICES

Section 213 (a) of the Eevenue Act of 1918 pro-

vides that gross income shall include gains, profits,

and income derived from salaries, wages, or com-

pensation for personal service of whatever kind

and in whatever form paid. Section 213 (a) (3)

further provides that the value of property ac-

quired by gift shall not be included in gross income.

The question is whether the $50,000 paid to re-

spondent as president of the Sperry Flour Com-

pany was compensation for personal services and

thus taxable income under Section 213 (a) or

whether the payment was a gift and thus exempt

from taxation under the provisions of Section 213

(a) (3). While it is undoubtedly the law that a

payment in consideration of personal services can

not be a gift, we think it is further evident from

the statute that a gift exempt from taxation can

have no relation whatever to personal services.

Congress has sought to tax all compensation for

services and the payment of a bonus by a corpora-

tion to its president in recognition of his services

can not be classified as a gift exempt from taxation.

Respondent was the president of the Sperry

Flour Company from 1910 to 1922. The opera-

tions of the company were profitable during this

time and its profits were greatly increased. Not-



withstanding this fact the salary of respondent re-

mained constant for twelve vears. Diirins; each

year he received $6,000. In 1920 the stocldiolders

of the Sperry Flour Company held a meeting v^hich

was addressed by one of the directors. He re-

viewed the affairs of the company since 1910 and

said "the marked success of the Company since

that date was due to the able and successful direc-

tion of its affairs by President J. H. Rosseter, and

suggested that as evidence of the appreciation of

the stockholders for the very efficient and valuable

services rendered to the company, that President

Rosseter be voted a gift of Fifty Thousand (50,000)

Dollars." (Italics supplied.) Thereupon the

stockholders by unanimous vote instructed the

Board of Directors to authorize the payment of

$50,000 to the respondent, "m recognition of his

able and successful direction of the affairs of the

Company during the past ten years." (Italics

supplied.)

To be sure, the payment was denominated as a

gift, but it is submitted that calling it a gift does

not make it such. In Becker Bros. v. United States

(C. C. A., 2d), 7 F. (2d) 3, 6, it was said: "The

government is not bound or concluded either by any

resolution v;hich the corporation adopts, or by its

method of keeping its books, upon the question as

to whether any particular payment is a salary pay-

ment or a division of surplus." See also Botany

Mills V. United States, 278 U. S. 282, 292. We sub-

mit that the statement in the resolution of the Board



of Directors in the instant case denominating the

pa^Tiaent to the respondent as a gift is no more

binding. It is clear that the payment was made in

consideration of the valuable services performed by

the respondent and that it was due entirely to his

official connection with the company and the highly

satisfactory manner in which he had directed its

affairs. The payment was made to him in his capac-

ity as president of the corporation and would not

have been paid to him at all except for ''the very

efficient and valuable services rendered to the com-

pany." The relationship of the parties and the

expressed motive for the payment clearly negative

a gratuity.

It is fundamental that there can be no gift where

there is consideration. Noel v. Parrott, 15 F. (2d)

Qm-, Appeal of Estate of David R. Daly, 3 B. T. A.

1042 ; Cora B. Beatty, Executrix, v. Commissioner,

7 B. T. A. 726.

Section 1146 of the Civil Code of California de-

iines a gift as follows: ''A gift is a transfer of per-

so]ial property, made voluntarily, and without con-

sideration." Where there is an element of con-

sideration there can be no gift. But, further, when

Congress lays a tax on compensation for services,

there can be no tax-exempt gift as appreciation for

services.

In Noel V. Parrott, supra, the taxpayer, upon the

sale of the stock of the company to another com-

pany and as part of that transaction received $35,-

000 through a " gratuitious appropriation." Be-
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cause the payment was found to be in consideration

for the prior services of the taxpayer and the relin-

quishment of his position, and because the payment

did not proceed from the generosity of the giver, it

was held that the payment of the money was not a

gift. Certiorari was denied. (273 U. S. 754.)

While the corporation in that case claimed a de-

duction for the amount so paid to the taxpayer, it

is evident that the question of whether the amount

is properly deductible as an expense by the corpo-

ration has no relation to the question of whether

the same amount is taxable income to the recipient.

An excessive payment may be denied as a deduction

because it is unreasonable, but since the element of

reasonableness does not a fleet the question of in-

come to the recipient, the payment may at tlie same

time be taxable income to him. United States v.

Snook, 24 F. (2d) 844.

In Cora B. Beatty, Executrix, v. Commissioner,

supra, the trustees of the Carnegie Institute retired

Beatty from active service ''and as a recognition

of his valued and honored labors" appointed him

Director Emeritus of the Department of Fine Arts

upon an ''honorarium" of $500 a month. There-

after he had no assignment of duties and performed

no service of any kind. It was contended that the

honorai'ium w^as a tax-exempt gift, but the Board

held that the payments constituted taxable income.

We contend that there can be no gift where the

relationship of the parties implies a consideration,

even though it may be treated as a gift by the par-
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ties themselves. It is clear that a distribution by

a corporation to its stockholders, even though de-

scribed as a gift, would nevertheless constitute a

dividend, for the reason that the mere relationship

of the parties compels the implication that the pay-

ment is a distribution of profits.

The president and guiding genius of a success-

ful corporation would ordinarily be rewarded by

an increase in his annual salary. The respondent

was the president of the corporation for a period

of twelve years and the Board found as a fact that

during his services as president the operations of

the company were profitable and its profits were

greatly increased. (R. 18.) Yet during each of

those years he received the same salary. Instead

of pursuing the normal course and increasing the

respondent's annual compensation, the corporation

determined to pay him a lump smn of $50,000 "as

evidence of the appreciation of the stockholders for

the very efficient and valuable services rendered to

the company." (R. 16.) The amount was

charged to the surplus account of the corporation

and appeared in its tax return as "bonus to J. H.

Rosseter." (R. 17.) A bonus was a familiar

form of salary increase in 1920 and is not a gift.

Noel V. Parrott, supra.

It is a matter of general knowledge that corpora-

tions have found it profitable to reward efficient

services by subsequent bonuses. Such a payment

is made not only in order to deal fairly with the

employee, but in so far as it is conducive to greater
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effort in the future, the corporation receives some-

thing for it. In no sense is such a bonus occasioned

by pure generosity. The very object of a mercan-

tile corporation is a denial of such a motive and the

frequency with which such corporations make

bonuses is indicative of their purpose in so doing.

In Noel V. Parrott, supra, the absence of such a mo-

tive was treated as significant.

The Board of Tax Appeals attached much weight

to the declaration in the resolution that the pay-

ment was a gift. However, as shown above, the

United States is not bound by any such statement

when there is an inconsistency between it and the

surrounding circumstances. A corporation which

pays its president a lump sum of $50,000 in recog-

nition of his services and at the same time main-

tains his salary at a constant figure over a twelve-

year period can not by a mere declaration that it

is a gift convert what would otherwise be taxable

income into an exempt gratuity. No element of

sentiment entered into this payment. The corpora-

tion was rewarding its president because he had

served it well in that capacity. Taxation is a prac-

tical matter and the Government is bound to look

through the form of the transaction and ascertain

the actualities.

The Board cited Appeal of Estate of David R.

Daly, supra, as a precedent for its conclusion in the

instant case. In that case a corporation passed

resolutions voting gifts in named amounts, with no

allusion to the services rendered by the recipients.
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Xo surrounding circumstances were disclosed to

negative the description of the payments as gifts

and they were held to be tax-exempt. Since the

recipient was an officer of the corporation, how-

ever, it is submitted that the Board's acceptance of

the mere declaration of the resolutions was ill-ad-

vised and opens the door for tax evasion. The mi-

nority opinion in the instant case properly connects

the pajTuent to respondent with services rendered

by him, which is sufficient to classify it as taxable

income.

The Board was also influenced by the fact that

the corporation did not treat the payment as an

expense and claim it as a deduction in its corporate

return. We submit that no significance can be at-

tached to that circumstance for the reason that a

payment to an officer in a single year of an amount

more than eight times his annual salary would un-

doubtedly have been challenged as unreasonable

and the deduction would have been denied. But a

controversy between the corporation and the United

States with respect to whether the payment was rea-

sonable could have no bearing upon the duty of the

employee to report it as income to him. United

States V. Snook, supra.

The respondent is here claiming an exemption

and it is settled that the burden falls upon him

in such a matter to show affirmatively that his case

comes squarely within the statutory provision.

Theological Seminary v. Illinois, 188 U. S. 662;

Metropolitan Street By. Co. v. New York, 199 U.
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S. 1, 35 ; Botany Mills v. United States, supra. A
well-founded doubt is fatal to the claim. Bank of

Commerce v. Tennessee, 161 XJ. S. 134.

When it is remembered that the determination

of the Commissioner is prima facie correct ; that the

statement of the Board of Directors that the pay-

ment was a gift does not conclude the United States,

and that an attempt of the corporation to claim the

payment as a deduction would have been challenged,

we submit that the respondent failed to bear the

burden cast upon him and that the Board of Tax

Appeals placed an erroneous interpretation upon

the whole transaction. There is sufficient doubt

about this transaction to justify the imposition of

the tax.
CONCLUSION

In view of the foregoing, it is respectfully sub-

mitted that the decision of the Board of Tax Ap-

peals should be reversed.

Mabel Walker Willebrandt,

Assistant Attorney General.

J. Louis Monarch,
Special Assistant to the Attorney General,

C. M. Charest,

General Counsel,

Bureau of Internal Revenue,

Shelby S. Faulkner,
Special Attorney,

Bureau of Internal Revenue,

Of Counsel.

May, 1929.

• O
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No. 5724

IN THE

United States Circuit Court

For the Ninth Circuit

David G. Blair, Commissioner of Internal

Revenue,

Petitioner,

vs.

John H. Rosseter,

Respondent.

BRIEF FOR RESPONDENT.

The facts in this case are completely stated in the

transcript of record on file herein and also in the

brief for petitioner, so will not be reiterated here.

DECISION BY THE BOARD OF TAX APPEAL.

On these facts, the Board of Tax Ap2)eal found

that the $50,000 paid to the respondent was a gift and

upon this finding entered judgment in favor of John

H. Rosseter, the petitioner before the board and

respondent herein (Tr. pp. 15-19).



SUMMARY OF ARGUMENT.

There is only one issue in this case—whether the

$50,000 reeeivod by the taypayer from the Sperry

Flour Company was or was not a gift. In support of

the respondent's contention, respondent relies first

upon the fact that this $50,000 was a gift; second,

upon the fact that whether or not this was a gift is a

question of intention, and that a question of intention

is a question of fact and not of law, and that therefore

the finding of the Board of Tax Appeal that this was

a gift, is conclusive and cannot be reviewed in the

Circuit Court of Appeal.

ARGUMENT.

The payment to the respondent w^as a gift. There

can be no dispute as to the evidence presented by the

respondent before the Board of Tax Ap])eals. 'It

stands uncontroverted and all the essential facts are

supported by the corporate records of the Sperry

Flour Company which aj^pear in the transcript (pp.

5, 6, 7, 8).

The only vital question presented is what was the

intention of the person or corporation making the

payment of the $50,000? There is no way other than

intention, to tell whether a payment represents a loan,

a salary, gift or any other of the many things for

which money is paid. In this case the intention of

the Sperry Flour Company to make a gift is clear,

and so the Board of Tax Appeals found in its decision:

*' Counsel for respondent (Mr. Rosseter) ad-
dressing himself to the question of intention,



observed at the hearing that the corporate resohi-

tion is the best evidence and speaks for what
the intention was. In the absence of facts or cir-

cumstances which discredit the intention expressed
by the corporate resolution, it is certainly entitled

to great weight. Applying such a test here the

intention to make a gift is clear and conclusive."

Every act of both the company and the taxpa^^r is

consistent with no other interpretation, viz., as ])oth

the stockholders' and directors' resolution expressly

state that the payment w^as a gift; second, the com-

pany charged the pa^^ment to surplus and not to

expense, and this charge was made immediately at

the time of the payment and the paj^ment was treated

similarly on the company's income tax return. These

facts bring the case squarely within the decision in

Appeal of Estate of David B. Dalij, 3 B. T. A. 1042,

w^hich involved the identical point at issue here, i. e., a

gift by a corporation to one of its officers. There the

Board of Tax Appeal said:

"The essential elements of a gift are an inten-

tion to give, a transfer of title or delivery and
an acceptance by the donee. Reviewing the evi-

dence on this appeal we find an actual delivery of

the property and the acceptance by the donee. The
intention may be ascertained from the resolution

of the Board of Directors and the subsequent
treatment of the pa^Tnent by the corporation. The
three resolutions specifically designate the paj-
ments as gifts and the amounts thereof were
posted in the corporate books to either the profits

account or the surplus account, and were not
treated as operating expense of the business. This
consistency of treatment was carried into the

federal tax returns of Grautier & Co. for the years

1917 and 1918 wherein the amoimts were not

claimed as deductions from gross income."



The instant case is even more favorable to the

respondent than the Daly case. In its opinion in the

instant case the Board of Tax Appeal said:

"The facts in this case are even more favorable

to the petitioner than those in David R. Daly,

3 B. T. A. 1042, in which case we held the pay-

ment to be a gift.''

The feature of the present case which makes it even

more favorable than the Daly case is the stockholders'

resolution. If the directors were making a payment

of compensation they would not have to secure author-

ization from the stockholders. The only possible reason

for going to the stockholders for authorization of this

payment is that the payment was a gift without con-

sideration and the directors felt that they could not

rightfully give away the stockholders' money without

the approval and authorization of the stockholders

themselves.

In the case of Jones v. Commissioner of Internal

Bevemie (to l)e found in Standard Federal Tax Ser-

vice, 1929, Volume III, p. 8310, Dec. 9146), and

its compani(m cases, that of Livingiston v. Cowmis-

sioner, Patterson v. Commissioner, and Sommer-
ville V. Commissioner, the United States Circuit

Court of Appeals for the Third Circuit in October

1928, on facts almost identical with those now before

this court, decided that the payment was a gift.

Quoting from that decision

:

"But when later the stockholders individually
and without o])ligation on their part or any con-
sideration then or theretofore received or ren-
dered them, chose in recognition of the past faith-

ful work of the staff to gratuitously give them



this financial recognition * * * we are clear the
gratuity thus bestowed was a gift, * * *

Here it is clear that the amounts paid were not
in satisfaction of any obligation of the corj^ora-

tion because, clearly, all obligations to the em-
ployees had been fully satisfied."

The petitioner in this case admits that the only obli-

gation which existed between the company and the

stockholders and John H. Eosseter, the respondent,

w^as a salary of $6000 a year. They do not claim, nor

can they claim, that the company owed Mr. Eosseter

any further obligation and under the language of the

above entitled case this is clearly a gift.

THE QUESTION OF INTENT IS A QUESTION OF FACT AND
CANNOT BE REVIEWED IN THIS PROCEEDING.

There can be no argument in opposition to the

statement that the intent of the parties is a fact, not a

proposition of law; and in this case it is the con-

trolling fact of the case.

28 Corpus Juris, 683;

Hides V. Scott, 94 S. E. 999;

Wainess v. Jenkins, 18 N. Y. S. 627

;

Ruiz V. Dow, 113 Cal. 490.

Did the parties intend this pa>Tnent to Mr. Eos-

seter as a gift or did they intend it as something else?

The Board of Tax Appeals in its decision contained

in full in the transcript at page 15, by its findings of

fact and its opinion l)ased thereon, has determined

that the intent of the stockholders or directors, the

company and Mr. Eosseter clearly established that this



$50,000 was a gift. Having found this fact of inten-

tion to be true, the Board of Tax Appeals correctly

rendered its decision in favor of Mr. Rosseter.

The statutes of the United States which provide for

appeals from the Board of Tax Appeals to the Circuit

Court of the United States specifically state that the

findings of fact cannot be reviewed. The Board of

Tax Appeals having found a clear intent to make the

payment of this money a gift, this finding cannot be

disturbed in an appeal to the Circuit Court of Appeal.

Rewemie Act of 1924, Sec. 9000 ; 26 U. S. C. A.

Par. 1218;

Revenue Act of 1926, par. 1003 A and B;

Avery v. Commissioner of Int. Rev., 22 Fed.

(2d) 6.

CASES CITED BY THE PETITIONER.

The petitioner has failed to cite any case which is

controlling in this matter. Its counsel rely to a great

extent on the case of Noel v. Parrot, 15 Fed. (2d) 669.

In that case the resolutions authorizing the disburse-

ment were solely passed by the directors and not by

the stockholders. The court lays great stress upon this

point. Quoting from the decision:

"It needs neither argument nor citation of

authority to establish the i:>roposition that the

directors were without authority to give away the

corporate assets and that for them to make to

several of their members and to other persons a

gift of a large sum of money from the corporate

assets would be neither 'wise' nor 'proper' and
would amount to an illegal misapplication of cor-



porate funds. We must assume that the directors

did not intend such a flagrant violation of their

trust."

There is one further fact in the case of Noel v.

Parrot, which clearly distinguishes it from the instant

case. As pointed out in the case of Jones v. Commis-

sioner of Internal Revenue and its companion cases,

cited supra, and in the Noel v. Parrot case, the amoimt

paid to the various people was deducted in the cor-

porations' income tax returns as salary. To quote from

the decision:

"The case of Noel v. Parrot was quite different

in its facts. There its assets were paid out by the

company and such disbursement claimed by it as a

salary deduction from its gross income."

The case of Beatty v. Commissioner, 7 B. T. A. 726,

cited and relied upon by the petitioner in this case, is

an earlier decision of the Board of Tax Appeals than

the one now under review. The instant case is the

latest expression of opinion on this subject by the

Board of Tax Appeals and should be given great

weight and not lightly disturbed by your Honorable

Court. In the case of Hijams Coal Co. v. U. S., 26

Fed. (2d) 805, the court said:

"The Supreme Court, and the inferior courts

as well, recognize the quasi judicial quality of the

functions of the Board of Tax Appeals, which has

appellate jurisdiction of the decisions of the Com-
missioner. The findings of the board are entitled

to great weight and should not lightly be

disturbed. Blair, Commissioner v. Oesterlein

Machine Co., 275 U. S. 220, 48 Sup. Ct. 87, 72

L. Ed.—cited on behalf of the government, must,

however, be taken in its relation to the settled
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rule that any doubt in a taxing statute should be
resolved in favor of the taxpayer and against the
government. '

'

There is one further feature clearly distinguishing

the Beatty case from the case now at bar. In the

Beuttif case as pointed out by the court, Mr. Beatty

was to receive an honorarium as Director Emeritus of

the Department of Fine Arts of the Carnegie Insti-

tute of Pittsburgh. (This was in the nature of a retire-

ment) ; but the Board of Tax Appeals based its decision

upon the fact that Mr. Beatty was still on the payroll

of the Institute and that his name was still connected

with its Department of Fine Arts and that therefore,

the honorarium was in consideration of his name
remaining connected with the Institute.

"The resolution retired him from active service

but his name was still connected with the Depart-
ment of Fine Arts of the Institute. He was still

on the payroll. We are unable to sa}^ that the
payments were without consideration or that they
did not represent gain derived from labor."

This fact of the i^resent and constant connection of

Mr. Beatty 's name with the Institute, running from

Mr. Beatty to the Institute, is sufficient to distinguish

it from the present one.

In the instant case there was no attempt made by

the company to claim this $50,000 as a deduction. It

is admitted hy the petitioner that this amount was

charged to surplus and was not claimed by the com-

pany as a deduction.

The petitioner in its brief on page 10 lightly dis-

poses of this claim by stating that the government is



not at all concerned with whether or not this was

deducted by the company; in fact, intimate that this

would be an excessive payment and might l)e denied

as a deduction because it is unreasonable, and in the

same brief they attempt to claim that a salaiy of

$6000 a year over a jjeriod of twelve years is not in

accordance with a normal course and that respondent

should have received an annual increase. How can

they claim in one breath that the $50,000 is unreason-

ably large, and in the next breath that the $6000

annual salary was unreasonably small? If this is the

contention of the government it is clear that had the

company deducted $50,000 from its income tax, part

if not all would have l^een allowed; but the company

did not deduct any of it nor did it even attempt to. It

showed its clear intent to give the $50,000 as a gift.

CONCLUSION.

In view of the foregoing it is respectfully submitted

that the decision of the Board of Tax Appeals should

be affirmed.

Dated, San Francisco,

June 1, 1929.

Hugh Goodfellow%

HiLLYEB Brown,

Attorneys for Respondent.

Orrick, Palmer & Dahlquist,

Christopher M. Jexks,

Of Counsel.
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2 Southern California Utilities Inc., vs.

UNITED STATES OF AMERICA, ss.

To City of Flnntington Park, a municipal corporation;

the City Council of the City of Huntinjrton Park; J. V.

Scofield, as Mayor of said City of Huntington Park;

J. V. Scofield, Otto R. Benedict, Elmer E. Cox, John

A. Mosher, and John C. Flick, as members of said City

Council; and to Carson A. Hubbard and Thomas A.

Berkebile, their attorneys; and to C. H. Merrill, and to

George W. Crouch, his attorney,

Greeting

:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the City of San Francisco,

in the State of California, on the 11th day of February,

A. D. 1929, pursuant to order allowing appeal, filed in

the Clerk's Office of the District Court of the United

States, in and for the Southern District of California, in

that certain suit in equity wherein Southern California

Utilities Inc., a corporation, is complainant, and City of

Huntington Park, a municipal corporation; the City

Council of the City of Huntington Park; J. Y. Scofield,

as Mayor of said City of Huntington Park; J. V. Sco-

field, Otto R. Benedict, Elmer E. Cox, John A. Mosher

and John C. Flick, as members of said City Council; and

Carson A. Hubbard and C. H. Merrill, are defendants

and you are required to show cause, if any there be, why
the order and decree appealed from in the said suit men-

tioned, should not be corrected, and speedy justice should

not be done to the parties in that behalf.

WITNESS, the Honorable PAUL J. McCORMICK
United States District Judge for the Southern Dis-

trict of California, this 14th day of January, A. D.

1929, and of the Independence of the United States,

the one hundred and fi;'ty fourth.

Paul J. McCormick,
U. S. District Judge for the Southern

District of California.
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[Endorsed] : Original O 10-M. In the United States

Circuit Court of Appeals for the Ninth Circuit. South-

ern California Utilities, Inc., Complainant, vs. City of

Huntington Park et al., Defendants. Citation. Received

copy of the within Citation January 15, 1929. Carson B.

Hubbard, Thomas A. Berkebile, C. Attys for all Defts

except C. H. Merrill. George W. Crouch Atty for C. H.

Merrill. Filed Jan. 16, 1929. R. S. Zimmermann, Clerk,

by Edmund L. Smith, Deputy Clerk.

IN THE DISTRICT COURT OF THE UNITED
STATES, IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION.

SOUTHERN
ITIES INC..

CALIFORNIA UTIL-
a corporation.

Complainant,

vs.

)

CITV OF HUNTINGTON PARK, a
nmnicipal corporation; THE CITY
COUNCIL OF THE CITY OF
HUNTINGTON PARK; J. V. SCO-
FIELD, as Mayor of said City of

Huntington Park; J.
\'. SCOFIELD,

OTTO, R. BENEDICT, ELMER E.

COX, JOHN A. MOSHER AND
JOHN C. FLICK, as members of

said City Council of Huntington Park;
and C. H. MERRILL,

Defendants.

To the Honorable the Judges of the District Court of

the United States, in and for the Southern District of

California, Southern Division

:

Your orator, Southern California Utilities Inc., a Cali-

fornia corporation, complains of the defendants Cit}^ of

No. O-IO-M

EQUITY.

BILL OF
COMPLAINT
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Hunting-ton Park, a municipal corporation; The City

Council of the City of Huntington Park; J. V. Scofield,

as Mayor of said City of Huntington Park; J. V. Sco-

field, Otto R. Benedict, Elmer E. Cox, John A. Mosher

and John C. Flick, as members of said City Council of

Huntington Park; and C. H. Merrill, and alleges:

I.

That complainant is a public corporation organized

under the laws of the State of California, with its prin-

cipal place of business at the City of Los Angeles, in said

State, and that complainant is a citizen of the State of

California and has its residence only in said state.

n.

That in the month of August, 1906, defendant City of

Huntington Park was incorporated as a municipal cor-

poration under the laws of the State of California, and

ever since has been and now is a municipal corporation

of the State of California and situate in the County of

Los Angeles ; and that the defendant City Council of the

City of Huntington Park is the legislative body of said

defendant City of Huntington Park.

HL
That defendant J. W Scofield is now, and for several

months last past has been, the duly elected, qualified and

acting Mayor of said defendant City of Huntington

Park. That each of the defendants J. V. Scofield, Otto

R. Benedict, Elmer E. Cox, John A. Mosher, and John

C. Flick is a citizen and resident of the State of Cali-

fornia, and each of said defendants is a duly elected,

qualified and acting member of said defendants The City

Council of the City of Huntington Park, and that said

defendants constitute said City Council of said City of
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Huntington Park. That defendant C. H. Merrill is a citi-

zen and resident of the State of California.

IV.

That the cause of action declared on herein arises un-

der the Constitution of the United States, and that the

amount in controversy in this suit exceeds the sum of

Three Thousand Dollars ($3,000), exclusive of interest

and costs, as hereinafter set out.

\^

That on or about the 13th day of April, 1903, the

Board of Supervisors of the County of Los Angeles,

State of California, duly adopted an ordinance desig-

nated as Ordinance No. 72 (New Series), and entitled

"An ordinance granting to E. V. Baker, and assigns, the

right to lay down and maintain pipes and pipe lines

through, in and under the streets, alleys and public high-

ways in and on the territory hereinafter described, in

the County of Los Angeles, State of California, for the

purpose of conducting and distributing water and selling

the same for domestic purposes and irrigation," a copy

of which said ordinance, marked "Exhibit A", is attached

hereto and made a part of this bill of complaint. That

thereafter, to-wit, on or about the 1st day of October,

1914, said E. V. Baker duly assigned, transferred and

conveyed the franchise, rights and privileges granted by

said ordinance, to South Los Angeles Water Company, a

corporation then organized and existing under the laws

of the State of California. That thereafter, to wit on

or about the 7th day of June, 1926, said South Los An-

geles Water Company duly assigned, transferred and con-

veyed to complainant said franchise, rights and privileges,

and ever since said last mentioned date complainant has
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been and now is the owner and possessor of all the rights

and privileoes granted by said County of Los Angeles

under said ordinance marked "Exhibit A".

VI.

That said South Los Angeles Water Company was

organized as a corporation on or about April 27, 1903,

for the purpose of supplying and furnishing water to the

County of Los Angeles and to the inhabitants thereof

for domestic and irrigation purposes. That in the year

1903 said South Los Angeles Water Company com-

menced the laying of pipes, pipe lines and water conduits

and service connections therefrom and therewith, through,

in and under the public streets, alleys and highways of

that portion of said County of Los Angeles described

and set out in said ordinance marked "Exhibit A", and

that thereafter said Company extended its said pipes, pipe

lines and water conduits through, in and under such pub-

lic streets, alleys and highways whenever and wherever

required for the purpose of supplying to the inhabitants

thereof water for domestic and irrigation purposes. That

from and after the laying of pipes, pipe lines and water

conduits in said territory, as aforesaid, said South Los

Angeles Water Company furnished and supplied water

for domestic and irrigation purposes to such of the in-

habitants in said territory as desired the same, and con-

tinued such service until some time in the year 1914, at

which time all of its property, franchises, rights and priv-

ileges were sold, transferred and conveyed to said South

Los Angeles Land and Water Company. That from

and after said sale and transfer said South Los Angeles

Land and Water Com])any furnished and supplied to the

inhabitants of said territorv water for domestic and irri-
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Station purposes and continued to so supply water for

such purposes until on or about the 21st day of May,

1926. That upon said last mentioned date, all of the

property, ri«hts, franchises and privileg^es of said South

Los Angeles Land and Water Company were sold, trans-

ferred and conveyed to complainant. That ever since

such sale and transfer to it of said property, complainant

has furnished and supplied, and is now furnishing and

supplying-, water to the inhabitants of said territory

through and by means of said pipes, pipe Hnes and water

conduits laid under and pursuant to said ordinance

marked "Exhibit A".

VIL

That on or about the 30th day of April, 1920, said de-

fendant City of Huntington Park purchased from said

South Los Angeles Land and Water Company certain

pipes, pipe lines and water conduits and connection there-

with then located in said City and owned and used by

said South Lcjs Angeles Land and Water Company for

the purpose of supplying water for domestic and irriga-

tion purposes to the inhabitants of said City, and that

from and after said purchase said City furnished and

supplied, and now is furnishing and supplying, water to

the inhabitants of said City in that portion of said City

as it existed prior to the 5th day of October, 1925. That

on or about said 5th day of October, 1925, certain unin-

corporated territory in said County of Los Angeles north

of said City of Huntington Park was, by appropriate

proceedings, annexed to said City and ever since said

date has been and now is a part of said City; that said

territory so annexed as aforesaid is commonly known

and desig-nated as the Fruitland District and is more par-

ticularly bounded and described as follows, to-wit;
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"All that portion of Huntington Park Extension No.

1 lying easterly of Malabar Street, as said tract and

street are delineated and designated on map recorded

in Map Book 8, Page 181, Records of Los Angeles

County, California,"

which said territory is hereinafter referred to as the

Fruitland District. That prior to the year 1906 said

South Los Angeles Water Company installed pipes, pipe

lines and water conduits and furnished and supplied water

for domestic and other purposes in said Fruitland Dis-

trict, and that ever since the installation thereof said

Company and its successors in interest, as aforesaid, have

furnished and supplied, and complainant is now furnish-

ing and supplying, water to the inhabitants of said dis-

trict for said purposes, and that during no time has water

been furnished to said inhabitants for such purposes by

defendant City of Huntington Park.

vin.

That on June 4, 1928, the said City Council of the

City of Huntington Park duly adopted a certain reso-

lution designated as "Resolution of Intention No. 1093",

a copy of which said resolution, marked "Exhibit B", is

attached hereto and made a part hereof. That in and by

said resolution it is declared to be the intention of said

defendant City to lay a system of pipes and pipe lines

in and along the streets and other public places in said

Fruitland District, and to furnish and supply water to

the inhabitants thereof now being so supplied by com-

plainant.

IX.

That thereafter, to wit, on the 2nd day of July, 1928,

the said City Council of said defendant City of Hunting-
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ton Park adopted a certain resolution designated as

"Resolution of Intention No. 1099," a copy of which said

resolution, marked ''Exhibit C", is attached hereto and

made a part hereof. That in and by said resolution said

defendant City of Huntin^on Park ordered the laying

of pipes and pipe lines in said Fruitland District for the

purpose of supplying water to the inhabitants thereof.

That thereafter, to wit, on the 16th day of July, 1928,

said defendant The City Council of said City of Hunt-

ington Park adopted a resolution designated as "Reso-

lution of Award No. 1109" awarding to defendant C. H.

Merrill the contract for laying and installing cast iron

water mains in the streets, avenues and other pubHc places

in said Fruitland District, a copy of which said Resolu-

tion of Award is attached hereto, marked "Exhibit D"
and made a part hereof.

X.

That prior to the adoption of said resolution of inten-

tion marked "Exhibit B" complainant transmitted to said

defendant City of Huntington Park an offer in writing

to sell all of complainant's pipes, pipe lines, service pipes,

water meters and connections in said Fruitland District,

but that said defendant City failed and refused to accept

said offer, and failed and refused to enter into any nego-

tiations for the purchase of complainant's said property,

and failed and refused to purchase the same, or any part

thereof.

XL
That the value of complainant's pipes, pipe lines, water

conduits, services and meters and connections therewith,

and of complainant's business of furnishing and supplying

water, all within said Fruitland District, is in excess of
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Twenty Thousand Dollars ($20,000). That said de-

fendant City of Huntin^on Park threatens and intends

to immediately lay pipes, pipe lines and services and con-

nections therewith in the public streets and highways in

said territory, under and pursuant to said Resolutions

of Intention and Award, and threatens and intends, as

soon as said pipes and pipe lines are laid, to furnish and

supply water thrcnigh and by means thereof to the in-

habitants of said territory, and threatens and intends to

cause said inhabitants to cease taking water from com-

plainant and to take water for all of their requirements

only from said defendant City of Huntington Park. That,

if said defendant City of Huntington Park is permitted

to lay said pipes and pipe lines and to furnish water

through and by means thereof to said inhabitants, com-

plainant's said business of furnishing and supplying water

to said inhabitants will be and become destroyed, and

complainant's said property in said territory will be and

become of no value, and that such act or acts on the part

of said defendant City of Huntington Park will result in

the confiscation of complainant's said property now de-

voted to public use as aforesaid, and will deprive com-

plainant of its said property without just compensation

and without due process of law, and will deny to com-

plainant the equal protection of the laws, in contraven-

tion of the Fourteenth Amendment to the Constitution of

the United States.

XII.

That the adoption by said defendant The City Council

of said City of Huntington Park of said Resolution of

Intention and said Award of Contract to said defendant

C. H. Merrill, and that the laying of said pipes and pipe
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lines by said defendant City of Huntington Park under

and jmrsuant to said resolutions and said award, consti-

tute and are an impairment of the obligation of the con-

tract between said County of Los Angeles and com-

plainant and set out in said ordinance marked "Exhibit

A", in contravention of Section 10 of Article 1 of the

Constitution of the United States.

Forasmuch, therefore, as complainant is without full

and adequate remedy, save in a court of equity, it prays

that a writ of subpoena issue out of this court directed

to the defendants, and each of them, requiring them and

each of them, on a day certain therein to be named, to

appear before this Honorable Court and to answer all and

singular the matters herein averred, but not under oath,

an answer under oath being hereby expressly waived:

that each of said defendants be required to stand by and

abide such orders and decrees of this Honorable Court

as may from time to time be made herein; that on final

hearing of this cause a perpetual injunction shall issue

out of this court restraining the defendants and each of

them in his official capacity, and restraining said defend-

ant City of Huntington Park, its officers, agents, servants

and employees, from laying any pipes, pipe lines or con-

duits for furnishing and supplying water to the inhab-

itants of said Fruitland District, and from furnishing

and supplying any water to the inhabitants thereof for

domestic or other uses.

And your orator reserves the right, if it shall be so

advised, pending this suit, to apply for a temporary re-

straining order or a temporary injunction restraining

defendants as above prayed.
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And your orator prays for all further relief to which

in equity it may be entitled.

SOUTHERN CALIFORNIA UTILITIES INC.,

By: Edward W. Brewer Jr

Its Solicitor

"EXHIBIT A"

ORDINANCE NO. 72

(New Series)

AN ORDINANCE GRANTING TO E. V. BAKER,
AND ASSIGNS, THE RIGHT TO LAY DOWN
AND MAINTAIN PIPES AND PIPE LINES,

THROUGH, IN AND UNDER THE STREETS,
ALLEYS AND PUBLIC HIGHWAYS, IN AND
ON THE TERRITORY HEREINAFTER DE-

SCRIBED. IN THE COUNTY OF LOS AN-
GELES, STATE OF CALIFORNIA, FOR THE
PITRPOSE OF CONDUCTING AND DIS-

TRIBUTING WATER, AND SELLING THE
SAME FOR DOMESTIC PURPOSES AND IR-

RIGATION.

The Board of Supervisors of the County of Los Ang-eles,

State of California, do ordain as follows:

Section 1. That the privilege and franchise is hereby

granted to E. V. Baker, and assigns, for the term of

thirty years from and after the passage of this ordinance,

to lay down, construct and maintain pipes, pipe lines and

water conduits, through, in and under the public streets,

alleys and highways of the County of Los Angeles, State

of California, now or hereafter established, laid out or
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dedicated, within the boundaries of the territory de-

scribed as follows, to-wit:

CommencinG^ at the section corner of Sections 15, 16,

21 and 22 of Township 2 S,, R. 13 W., S. B. M.; thence

east along section line to Alameda street and East City

limits; thence north along- city limits one-half mile; thence

east 5600 feet, more or less, to west line of Los Ang-eles

Fruitland Association; thence S. 1° lO' E. 4180 feet, more

or less, to the northwest corner of S. C. Miles Tract;

thence S. 82° 45' E. 1320 feet; thence south 1320 feet;

thence N. 82° 45' W. 1320 feet; thence south along east

line Chipley Tract to the southeast corner of Lot 8 of said

tract; thence N. 82° 45' W. 3454 feet to the S. >4 Sec.

corner Sec. 22; thence west on section line to the Pacific-

Electric R. R. right of way: thence northerly along said

right of way to the north line of Section 21 ; thence east

on section line to place of beginning.

For the purpose of carrying, conducting and distribut-

ing water for domestic purposes and for irrigation, for

the terni of thirty (30) years from and after the passage

of this ordinance, together with the right to sell and dis-

pose of the water and the use thereof, to the inhabitants

of the County of Los Angeles, upon such terms as may
be established from time to time by the authorities of said

County, together with the right to construct and main-

tain all necessary connections and service pipe and house

connections therewith, and such other apparatus and

appliances as may be necessary for the purpose of effi-

ciently operating and maintaining a domestic water

system; provided that the said right, privilege and fran-

chise is hereby granted and shall be at all times exercised

and enjoyed in accordance with and subject to each and
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every of the terms and conditions of this ordinance, and

not otherwise.

Sec. 2. This franchise is o^ranted upon the condition

that said grantee and assig-ns shall, at all times, when, in

laying down or repairint^- any pipe, or from any other

cause, any excavation or embankment is made in any

street, alley or highway of said County, immediately after

said pipe is laid or repaired, or such other purposes ef-

fected, restore such street, alley or highway in all re-

spects to its former condition, and leave the same in as

good repair as before such embankment or excavation

was made therein.

i^nd to hold the said County harmless from any and

all damages to any person or corjxjration by reason of

exercising any of the rights herein granted or by reason

of the constructing, maintaining or operating of said pipe

line or lines directly or incidentally thereto, and to hold

the County harmless thereof.

And said pipes, pipe lines and water conduits shall be

located and maintained in conformity with the instruc-

tion of the Board of Supervisors, and shall be placed at

least two (2) feet under ground and located and main-

tained in such a way as not to interfere with the use of

the traveling public of such streets, alleys or public high-

ways. And in the event that said grantee or assigns

fails to comply with the instructions of said Board of

Supervisors with respect to the location, maintenance and

repairs of said pipes, pii)e lines and conduits within ten

(10) days after service of written notice upon said

grantee or assigns requiring performance thereof, then

said Board of Supervisors may immediately do the work

on said pipes, pipe lines and conduits necessary to carry
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out said instructions at the costs and expense of said

o-rantee or assigns, which costs, by the acceptance of this

franchise, said grantee or assigns ag^rees to pay upon

demand.

Sec. 3. That said grantee or assigns shall file a writ-

ten acceptance of the terms and conditions hereof, with

the Clerk of the Board of Supervisors of said Los An-
geles County, within ten (10) days after the passage of

this ordinance, together with a bond for not less than

five hundred ($500) dollars, conditioned for the faithful

performance of this franchise, which said bond is to be

approved by the said Board of Supervisors, and a good
and sufficient new bond shall be given whenever said

Board of Supervisors shall require the same; and in de-

fault of the giving such bond or new bond within ten

days after rec[uired, the said privilege and franchise on

such failure shall be forfeited.

Sec. 4. This ordinance shall take effect and be in

force from and after the First day of May, 1903; and

prior to the expiration of fifteen (15) days from the

passage hereof, shall be published for at least one week

in the Los Angeles Daily Journal, a newspaper printed

and published in the County of Los Angeles, State of

California, together with the names of the members of

the Board of Supervisors voting for and against the

same.

O. W. LONGDEN
Chairman Board of Supervisors,

of Los Angeles County, State of California.

Attest

:

C. G. KEYES
County Clerk, and

ex-officio Clerk of the Board of Supervisors.

BY J. O. Lowe, Deputy
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STATE OF CALIFORNIA )

) SS.

County of Los Ang-eles )

I, C. G. KEYES, County Clerk of the County of Los

Angeles, State of California, and ex-officio Clerk of the

Board of Supervisors thereof, do hereby certify that at

a regiilar meeting- of the Board of Supervisors of Los

Angeles County, State of CaHfornia, held on the 13th

day of April, 1903, at which meeting there were present

Supervisors O. W. I-x^ngden, Chairman presiding, Geo.

Alexander, A. J. Graham, P. J. Wilson and C. E. Pat-

terson, and the Clerk, the foregoing ordinance containing

four sections was considered section by section, and each

section separately adopted, and that the said ordinance

as a whole was then passed by the following vote, to-

wit

:

Ayes—Supervisors Longden, Alexander, Graham, Wil-

son and Patterson.

Noes—None.

In witness whereof, I have hereunto set my hand and

affixed the seal of the Board of Supervisors this 13th

day of April, 1903.

C. G. KEYES,
County Clerk, and

ex-officio Clerk of the Board of Supervisors.

By J. O. Lowe, Deputy

SEAL
Ordnance Book 3 Page 160
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"EXHIBIT B"

RESOLUTION OF INTENTION
No. 1093.

RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF HUNTLNGTON PARK, CALIFOR-

NIA, DECLARING ITS INTENTION TO
ORDER CERTAIN WORK TO BE DONE AND
IMPROVEMENT TO BE MADE AS HEREIN-
AFTER SET FORTH AND DESCRIBING THE
DISTRICT TO BE ASSESSED TO PAY THE
COST AND EXPENSE OF SAID IMPROVE-
MENT.

The City Council of the City of Huntington Park does

resolve as follows:

SECTION I.

That the public interest and convenience required and

it is the intention of the City Council of the City of

Huntington Park to order the following street work to

be done or improvement to be made in said City, to-wit:

That Fifty-Second Street, Fifty-Third Street, Fifty-

Fourth Street, Fifty-Fifth Street, Fifty-Sixth Street,

Fifty-Seventh Street, and Fifty-Eighth Street, together

with certain rights-of-way acquired across the right-of-

way of the Los Angeles Railway Company and lying

within the street lines of the before named streets pro-

longed across Pacific Boulev^ard, also the common inter-

sections of the before named streets with Pacific Boule-

vard, all between Malabar Street and the east line of

Huntington Park Extension No. 1 as per map recorded

in Book 8, at page 181 of Maps, Records of Los Angeles



18 Southern California Utilities Inc., vs.

County, also Malabar Street and the first alley west of

Pacific Boulevard between Slauson Avenue and Fifty-

Second Street, also, the First Alley East of Pacific Boule-

vard between Slauson Avenue and a line 100 feet north

of and parallel to the north line of Fifty-Second Street,

and also, the First Alley North of Slauson Avenue be-

tween Malabar Street and the First Alley West of Pa-

cific Boulevard and between the First Alley East of Pa-

cific Boulevard and the east line of said Huntin^on Park

Extension No. 1, be improved by the installation therein

of certain cast iron water mains varying in diameter from

four inches to twelve inches, together with gate-valves,

fittings, fire hydrants, service connections and appurten-

ances, all within the limits hereinbefore given and to the

extent and with the exceptions shown on the plans herein-

after referred to.

The grade to which the work shall be done and im-

provement made which is provided for in this Resolution

of Intention shall be that shown on the plans and profiles

hereinafter referred to, and reference is hereby made to

said plans and profiles for a description of such grade.

That all of the foregoing work and improvement shall

be done in accordance with plans, profiles, and cross-

sections numbered 477, 478, 479, 480, 481, 482, 483, 484,

485, 486, 487 and 488 on file in the office of the City En-

gineer of said City, and, except as otherwise provided for

on said plans, in further accordance with Specifications

No. 26 for the installation of cast iron water pipe and

appurtenances thereto, said specifications being on file in

the office of the City Clerk of said City.

Said plans, profiles, cross-sections and specifications

heretofor approved by said City Council are incorporated
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herein and made a part hereof and reference is hereby-

made thereto for a more complete and detailed descrip-

tion of said work as to location and dimensions thereof.

Attention is hereby directed to the Patent License

AjL^reement between the City of Huntington Park and

Rich Steel Products Company, relative to the use of the

*'Van Deventer California Type Hydrant," dated June 1,

1928, and on file in the office of the City Clerk.

SECTION n.

That said contemplated work or improvement is, in the

opinion of the City Council of the City of Huntington

Park, of more than local or ordinary public benefit ; that

said City Council hereby makes the cost and expense of

said work or improvement chargeable upon a district,

which district the City Council hereby declares to be the

district benefited by said work or improvement and to be

assessed to pay the cost and expense thereof, which dis-

trict is bounded and described as follows

:

All the land lying within the red boundary line as

shown on a map or plat on file in the office of the City

Engineer of said City, numbered 476 and titled, "Piatt

Showing Assessment District for the Improvement of

Certain Portions of Fifty-Second Street, Fifty-Third

Street, Fifty Fourth Street, Fifty-Fifth Street, Fifty-

Sixth Street, Fifty-Seventh Street, Fifty-Eighth Street,

Malabar Street, the first Alley West of Pacific Boulevard,

the first alley east of Pacific Boulevard, the first alley

north of Slauson Avenue ajid certain rights-of-way in

the City of Huntington Park, California."

The above description is general only and reference is

hereby made to said plat for a further full and com-

plete description of said assessment district. The said
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plat there on file shall g^overn for all details as to the ex-

tent of said Assessment District.

SECTION III.

That the City Council also determines and declares that

serial bonds bearing;- interest at the rate of seven (7) per

cent per annum shall be issued to represent each assess-

ment of twenty-five ($25.00) dollars, or more, remaining-

unpaid for thirty (30) days after the date of the war-

rant. Said serial bonds shall extend over a period ending

nine (9) years from the second day of January next suc-

ceedino- the fifteenth (15th) day of the next November

following- their date. Payments on the principal of unpaid

assessments, and interest, shall be made by property own-

ers to the City Treasurer, and the same shall be disbursed

by him, all as provided in the Improvement Act of 1911,

hereinafter referred to.

SECTION IV.

Notice is hereby given that on Monday the 2nd day

of July, 1928. at 8 o'clock P. M., in the Council Chamber
of the City Hall of the said City of Huntington Park,

any and all persons having any objections to the proposed

work or improvement, or to the extent of the district, or

both, may appear before the said City Council and show
cause why said proposed improvement should not be car-

ried out in accordance with this Resolution.

SECTION V.

The Huntington Park Signal, a daily newspaper

printed, published and circulated in the City of Hunting-

ton Park, is hereby designated as the newspaper in which

this Resolution of Intention shall be published and for

the publication of all other notices, resolutions, orders or

other matter required to be published by the provisions
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of the Improvement Act of 1911, hereinafter referred

to, and the City Clerk of said City is hereby directed to

cause this Resolution of Intention to be published by two

(2) insertions in said newspaper, in the manner, and

form required by law. The City Council does not deem

it advisable that the Clerk mail copies of the notice of

Improvement to owners, or reputed owners, and he is not

rec^uired to mail the same.

SECTION VL
The Street Superintendent of said City shall, after the

adoption of said Resolution of Intention, cause to be con-

spicuously posted along the lines of said contemplated

work or improvement, and along all the open streets

within the hereinbefore described assessment district,

notices of the passage of this Resolution of Intention, in

the manner and form required by law.

SECTION VII.

All the proceedings for the aforesaid work or improve-

ment shall be had and taken under and in accordance

with the provisions of an Act of the Legislature of the

State of California, designated as the "Improvement Act

of 1911," approved April 7th, 1911, and Amendments

thereto.

Passed and approved this 4th day of June, 1928.

JEROME V. SCOFIELD.

Mayor of the City of Huntington Park.

(Seal.)

Attest: W. P. Mahood,

City Clerk.
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State of California, )

County of Los Angeles, ( ss.

City of Huntington Park. )

I, W. P. Mahood, City Clerk of the City of Hunting-

ton Park, do hereby certify that the foregoing Resolu-

tion, being Resolution No. 1093 was adopted by the City

Council of said City, signed by the Mayor, and attested

by the City Clerk, all at a regular meeting thereof, held

on the 4th day of June, 1928, and that the same was

adopted by the following vote, to-wit:

Ayes: Councilmen, Benedict, Cox, Flick, Scofield.

Noes: Coimcilmen, None.

Absent : Councilmen, Wood.

W. P. MAHOOD,
City Clerk of the City of Huntington Park, California.

(Seal.)

June 11-12.

"EXHIBIT C"

RESOLUTION NO. 1099

A RESOLUTIO'N OF THE CITY COUNCIL OF
THE CITY OF HUNTINGTON PARK ORDER-
ING THE IMPROVEMENT OF CERTAIN POR-

TIONS OF MALABAR STREET AND OTHER
STREETS AND ALLEYS WITHIN SAID CITY

The City Council of the City of Huntington Park does

resolve as follows

:

SECTION I

That the i)ublic interest and convenience require the

work hereinafter described to be done, and therefore,
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the City Council of the City of Huntington Park hereby

orders the following work to be done and improvement

to be made in said City, to-wit:

All that work and improvement on certain portions of

Malabar street and other streets and alleys as more par-

ticularly described in Resolution of Intention no. 1093

as adopted by the City Council of said City on the 4th

day of June, 1928. and on file in the office of the City

Clerk of said City. For further particulars, reference is

hereby made to said Resolution of Intention no. 1093,

and the plans, profiles, cross-sections and drawings on

file in the ofiice of the City Engineer of said City, and to

the specifications on file in the ofiice of the City Clerk

of said City, and all of said plans, profiles, cross-sections,

drawings and specifications heretofore approved by said

City Council and described in said Resolution of Inten-

tion are incorporated herein and made a part hereof, and

reference is hereby made thereto for a more particular

description of said work.

SECTION II.

The said City Council also determined and declared

that serial bonds shall be issued to represent each assess-

ment of Twenty-Five dollars ($25.00) or more remain-

ing unpaid for thirty (30) days after the date of the

warrant. For a particular description of said bonds,

reference is hereby made to said Resolution of Intention.

SECTION III

The said City Council also determined and declared

that the contemplated work and improvement hereinbe-

fore mentioned was, in the opinion of the said City Coun-

cil, of more than local or ordinary public benefit and the

expense of said work and improvement has been made
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chargeable upon a district. For a particular description

of said district, reference is hereby made to said Resolu-

tion of Intention.

SECTION IV

That sealed bids for said work shall be received up to

8 o'clock P. M. of the 16th day of July 1928.

The City Clerk is hereby directed to post a notice in-

viting sealed bids for said work with the specification

therefor, conspicuously for five days, on or near the

Council Chamber door of this City Council, and to pub-

lish a like notice referring to the specifications posted, or

on file, twice in the Huntington Park Signal, a daily

newspaper published and circulated in said City and

hereby designated for that purpose.

Passed and approved by the City Council of the City

of Huntington Park, this 2nd day of July, 1928.

Jerome V. Scofield

Mayor of the City of Huntington Park

California

SEAL ATTEST:
W. P. Mahood

City Clerk

STATE OF CALIFORNIA )

COUNTY OF LOS ANGELES ) ss.

CITY OF HUNTINGTON PARK )

I hereby certify that the foregoing resolution being

Resolution No. 1099 was duly passed by the City Council

of the City of Huntington Park at a regular meeting

held on the 2nd day of July, 1928, by the following vote,

to-wit

:

AYES: Councilmen, Cox, Scofield, Flick
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NOES : Councilmen, None

ABSENT: Coimcilmen, Benedict, Wood
SEAL

W. P. Mahood

City Clerk of the City of

Huntington Park

"EXHIBIT D"

RESOLUTION OF AWARD
NO. 1109

WHEREAS, the City Council of the City of Hunting-

ton Park did, in open session on the 16th day of July,

1928, publicly open, examine and declare all sealed pro-

posals or bids for doing the following work to be done

and improvement to be made in said City, to-wit: All

that certain work and improvement on portions of Mala-

bar Street and other streets and alleys as set forth in

Resolution of Intention No. 1093, passed and adopted by

said City Council on the 4th day of June, 1928, which

Resolution of Intention is on file in the office of the city

clerk of said city and is hereby referred to for description

of the said work and improvement, and also for a de-

scription of the assessment district liable to be assessed

therefor, and for further particulars.

NOW, THEREFORE, BE IT RESOLVED by said

city council that it reject, and it does hereby reject, all

said proposals or bids except that next herein mentioned,

and hereby awards the contract for doing said work and

improvement to the lowest responsible bidder, to-wit:

C. H. Merrill at the prices named in his bid.
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The city clerk of said city is hereby directed to publish

notice of this award twice in the Huntington Park Sig-

nal, a daily newspaper published and circulated in said

City and hereby designated for that purpose by said city

council.

Jerome V. Scofield

SEAL Mayor of the City of Huntington Park

ATTEST: W. P. Mahood

Clerk

I hereby certify that the foregoing resolution was duly

and regularly introduced and adopted by the city council

of the City of Huntington Park at a regular meeting

thereof held on Monday the 16th day of July, 1928, by

the following vote, to-wit:

AYES:

NOES:

ABSENT:

NOT VOTING

SEAL

Councilmen: Cox, Flick, Scofield

Councilmen

:

None

Councilmen

:

Benedict

Councilmen

:

Mosher

W. P. Mahood

City Clerk of the City of

Huntington Park, California.
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STATE OF CALIFORNIA, )

) ss.

County of Los Angeles. )

R. H. NICHOLSON, being by me first duly sworn,

deposes and says : that he is the President of Southern

California Utilities Inc., complainant in the above entitled

action; that he has read the foregoing Bill of Complaint

and knows the contents thereof; and that the same is

true of his own knowledge, except as to the matters

which are therein stated upon his information or belief,

and as to those matters that he believes it to be true.

R. H. Nicholson

Subscribed and sworn to before me this 25th day of

July, 1928.

[Seal] Ruth M. Hiestand

Notary Public in and for the County of Los Angeles,

State of California.

My Commission Expires Jan. 27, 1932.

[Endorsed] : No. O-IO-M In The United States Dis-

trict Court In and for the Southern District of Cali-

fornia Southern Division Southern California Utilities

Inc., Plaintiff vs. City of Huntington Park, et al.. De-

fendants Bill of Complaint Filed Jul 25 1928 R. S.

Zimmerman, Clerk By Edmund L. Smith Deputy Clerk

Edward W. Brewer, Jr. Attorney at law Suite 615 I. N.

Van Nuys Building Seventh and Spring Sts. Los Angeles,

California. Trinity 4462 Attorney for Complainant
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IN THE DISTRICT COURT OF THE UNITED

STATES, IN AND FOR THE SOUTHERN
DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

SOUTHERN CALIFORNIA UTIL-
ITIES INC.. a corporation,

Complainant,

vs.

No. Q-IO-M

EQUITY

MOTION TO
DISMISS

CITY OF HUNTINGTON PARK, a

municipal corporation; THE CITY
COUNCIL OF THE CITY OF
HUNTINGTON PARK; J. V. SCO-
FIELD, as Mayor of said City of

Huntington Park; J. V. SCOFIELD,
OTTO, R. BENEDICT, ELMER E.

COX, JOHN A. MOSHER AND
JOHN C. FLICK, as members of

said City Council of Huntington Park;
and C. H. MERRILL,

Defendants.

Now come City of Huntington Park, a municipal cor-

poration, the City Council of the City of Huntington

Park, J. V. Scofield, as Mayor of said City of Hunting-

ton Park, J. V. Scofield, Otto R. Benedict, Elmer E. Cox,

John A. Mosher and John C. Flick, as members of said

City Council of Huntington Park, defendants in the

above entitled action, and move the court to dismiss the

Bill of Complaint filed in the above entitled cause upon

grounds and reasons therefor as follows:
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I.

That there is insufficiency of fact, and said Bill of

Complaint does not state facts sufficient, to constitute a

valid cause of action in equity against the said defendants

or any of them.

WHEREFORE, said defendants move that said Bill

of Complaint be dismissed and that they be given judg-

ment for their costs.

Carson B. Hubbard

Thomas A. Berkebile

Solicitors for Moving Defendants.

[Endorsed] : Original No. 0-10-M Equity In the

United States District Court Southern District of Califor-

nia Southern Division Southern California Utilities Inc., a

corporation. Complainant vs. City of Huntington Park et

al., Defendants Motion and Notice of Hearing of Mo-

tion to Dismiss Bill of Complaint and Defendants' Points

and Authorities. Service admitted of within Motion, No-

tice and Points and Authorities this 17th day of August

1928 Edward W. Brewer Jr Solicitor for Complainant.

Filed Aug 17 1928 R. S. Zimmerman R. S. Zimmerman,

Clerk Carson B. Hubbard Thomas A. Berkebile Attor-

ney at Law Room 1015 Hollingsworth Building S. E.

Cor. Hill and Sixth Los Angeles, Cal. Solicitors for Mov-

ing Defendants



30 Southern California Utilities Inc., vs.

UNITED STATES OF AMERICA

DISTRICT COURT OF THE UNITED STATES

SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

In Equity.

SOUTHERN CALIFORNIA ) No. O-IO M
UTILITIES INC., a corporation, ) MOTION TO

Complainant, ) DISMISS BILL
vs. ) OF COMPLAINT

CITY OF HUNTINGTON ) MADE ON BE-
PARK, et al, ) HALF OF THE

Defendants. ) DEFENDANT
) C. H. MERRILL.

To the plaintiff and to its attorney, Edward W. Brewer,

Jr., take notice:

That on the 20th day of August, 1928, at the hour of

10 o'clock A. M., before the Honorable Paul J. McCor-

mick, one of the Judges of the above entitled Court, the

defendant, C. H. Merrill, will move to dismiss the Bill of

Complaint on the following grounds:

I.

That there is a misjoinder of parties defendant.

II.

That the allegations of fact set forth in the Bill of

Complaint are insufficient to constitute a valid cause of

action in equity.

III.

That the allegations of fact set forth in the Bill of

Complaint are insufficient in equity to constitute or tend
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to constitute a cause of action in equity as against the

defendant C. H. Merrill.

IV.

Said motion will Ije based upon all the files and records

in said cause, and this defendant attaches hereto points

and authorities in support of said motion.

George W. Crouch

Attorney for said Defendant.

[Endorsed] : O-IO M United States of America Dis-

trict Court of the United States Southern District of

California Southern Division in Equity. Southern Cali-

fornia Utilities Inc. a corporation, Complainant vs. City

of Huntington Park, et al, Defendants. Motion to Dis-

miss Bill of Complaint made on behalf of the Defendant

C. H. Merrill. Received copy of the within motion to

dismiss Bill of Complaint this 14 day of August, 1928.

Attorney for Petitioner Edward W. Brewer Jr. Filed

Aug 13-1928 R S. Zimmerman, clerk By L. J. Cordes

Deputy Clerk, George W. Crouch 406 Rives-Strong

Building Los Angeles, California. Tucker 4552.
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IN THE DISTRICT COURT OF THE UNITED
STATES, IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION.

SOUTHERN CALIFORNIA
UTILITIES INC., ) No. O-IO-M

a corporation.

Complainant, ) EQUITY
vs.

CITY OF HUNTINGTON
PARK, a municipal corporation,

THE CITY COUNCIL OF
THE CITY OF HUNTING-
TON PARK; J. V. SCO-
FIELD, as Mayor of said City

of Huntington Park; J. V.

SCOFIELD, OTTO R. BENE-
DICT, ELMER E. COX,
lOHN A. MOSHER, and

JOHN C. FLICK, as members
of said City Council of Hunt-
ington Park; and C. H. MER-
RIL,

Defendants.

MEMORANDUM OF RULING ON MOTION OF
DEFENDANTS TO DISMISS SUIT.

EDWARD W. BREWER, Esq., of Los Angeles, Calif,

for Complainant.

THOMAS A. BERKEBILE, Esq., of Los Angeles,

Calif., for Defendant.

This is a suit in Equity by a public utility corporation

of California to restrain the City of Huntington Park,

a municipal corporation of the State of California, its

officers and one Merrill, to whom it had awarded a public

improvement contract, from laying pipes in and under its
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public streets, to supply the inhabitants of said city with

water for domestic and other uses.

The complainant, by unquestioned assignments has

succeeded to the rig-hts and privileg"es of one Baker, who

on April 13, 1903, received from Los Ang-eles County, a

public political body of California, a thirty year franchise

to lay water pipes and conduct and operate a water dis-

tributing system under and through certain public streets

and highways in said county. The territory mentioned in

the complaint was, at the time the franchise was granted

to Baker, not within any municipality or city, but later

and on October 5, 1925, such territory became a part of

the City of Huntington Park by unquestioned annexation

proceedings. In 1906, certain predecessors of complain-

ant, to whose rights complainant has succeeded, installed

water pipes and conduits in the territory involved in this

suit, and ever since then complainant or its assignors have

furnished water to the inhabitants living within such ter-

ritory. The defendant city has taken the necessary legal

steps to establish a municipally owned water supply sys-

tem within said territory in competition with complain-

ant's company, and the city refuses to purchase or nego-

tiate for the acquisition of complainant's equipment or

system.

The foregoing statement in a general way summarizes

the allegations of the bill of complaint. The defendants

have interposed motions to dismiss the bill upon the gen-

eral ground that it does not state facts sufficient to con-

stitute a valid cause of action in Equity against them,

and the question for decision is whether under the facts

pleaded in the bill of complaint and the established law

under the decisions of the United States Courts, this suit
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is maintainable. It is conceded by the litig-ants that the

Federal Court has jurisdiction to decide this action.

I am of the opinion that under the doctrine announced

by the United States Sui)reme Court in Knoxville Water

Co. vs. Knoxville, 200 U. S. 22, this suit as laid in the

bill of complaint can not be maintained by complainant,

and therefore defendant's motion to dismiss should be

granted.

The County ordinance of April 13, 1903, which is the

foundation of the contentions of complainant and defend-

ants, respectively, in its i)ertinent provisions reads, "AN
ORDINANCE GRANTING TO E. V. BAKER, AND
ASSIGNS, THE RIGHT TO LAY DOWN AND
MAINTAIN PIPES AND PIPE LINES, THROUGH,
IN AND UNDER THE STREETS, ALLEYS AND
PUBLIC HIGHWAYS, IN AND ON THE TERRI-

TORY HEREIAFTER DESCRIBED, IN THE
COUNTY OF LOS ANGELES, STATE OF CALI-

FORNIA, FOR THE PURPOSE OF CONDUCTING
AND DISTRIBUTING WATER, AND SELLING
THE SAME FOR DOMESTIC PURPOSES AND
IRRIGATION."

*'The Board of Supervisors of the County of Los An-

geles, State of California, do ordain as follows:

Section 1. That the privilege and franchise is hereby

granted to E. V. Baker, and assigns, for the term of

thirty years from and after the passage of this ordi-

nance, to lay down, construct and maintain pipes, - -

through - - the public streets - - now or hereafter

established - - within the boundaries of the territory

described as follows."
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There is no langiiag-e in this ordinance that expresses

or connotes an exclusive privilege to the donee or his

successors, and in accepting- the privilege granted, the

donee assumes the hazard of being later on confronted

with the sovereign right of public governmental bodies to

own, construct, and operate a water distributing system

for the use of inhabitants within their territory. In

Clark vs. Los Angeles, 160 Cal. 39, the Supreme Court of

California in applying the principle of the Knoxville Wa-
ter case, su])ra, said, "It is also a settled rule - - that

where a grant of such franchise by the state or some

municipality thereof is not, by its terms, made an exclu-

sive franchise, and the city in which it is to be exercised

is not, by the law or ordinance granting it, forbidden or

prevented from competing, then a city may establish its

own works for the same purpose and engage in the same

public service within the city, although it may thereby in-

jure, or practically destroy, the business of the holder of

such franchise." The county ordinance in controversy

here does not only not expressly confer upon its donee the

exclusive right to furnish and supply water, but there is

no language in the ordinance that forbids or prevents the

county or its successors in governmental authority from

competing, and its right to so compete can not be denied

by implication. Madera Water Works vs. Madera, 228

U. S. 455, 185 Fed. 281.

The uniform rule established by the decisions of the

United States Courts is that a private adventurer who

constructs and develops a public utility plant within the

governmental area of a public governmental body, with-

out having first obtained an express contract or grant of

the exclusive privilege to do so, takes the risk of what
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may happen thereafter when such public body itself later

concludes to enter the field of public utilities within its

g-overnmental territory; and such private adventurer who

has not obtained an exclusive g-rant can not invoke the

protection of the Federal constitution to safe^s^iard him

against loss by the erection or maintenance of a munici-

pal plant for public utilities by the public governing body

itself.

I think there is no merit in the suggestion that because

the County of Los Angeles did not possess the legal

power itself to establish a water works system for its in-

habitants at the time of grant in 1903 to complainant's

assignor, therefore the defendant municipal corporation

does not possess such power at this time.

The scope of complainant's right, as already stated, is

the extent of the express grant under the County ordi-

nance of 1903, and there being nothing in said grant

that conferred an exclusive right or privilege upon the

donee or his successors, there was nothing in the action

of the County of Los Angeles that could in any manner

limit or prohibit the defendant municipal corporation

from exercising its undoubted municipal function of es-

tablishing and maintaining a water distributing system

within its territorial area for the inhabitants thereof.

United Railroad vs. San Francisco, 249 U. S. 517. While

it is true that the County of Los Angeles at the time of

the franchise grant in 1903 was not strictly a municipal

corporation, nevertheless, I believe that the decisions de-

fining the rights of municipalities to compete with their

donees of franchise privileges are applicable to such cor-

porate and political bodies as counties, and my attention

has not been called to any decision to the contrary.
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The forej^oin,^ briefly and g-enerally, but I believe suffi-

ciently, states the reasons why this suit can not be main-

tained under the present bill of complaint.

Paul J. McCormick

Paul J. McCormick

United States District Judge.

Dated October 11, 1928

[Endorsed] : No. 0-lO-M United States District Court

Southern District of California Southern Division South-

ern California Utilities Inc. a corporation vs. City of

Hunting-ton Park, et al. Filed Oct 11, 1928 R. S. Zim-

memian Clerk, By L. J. Somers, Deputy

IX THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

SOUTHERN CALIFORNIA UTIL-
ITIES INC., a corporation.

Complainant
vs.

CITY OF HUNTINGTON PARK, a

municipal corporation; THE CITY
COUNCIL OF THE CITY OF
HUNTINGTON PARK; J. V. SCO-
FIELD, as Mavor of said Citv of

Huntin^on Park; T. V. SCOFIELD,
OTTO R. BENEDICT, ELMER E.

COX. JOHN A. MOSHER and
JOHN C. FLICK, as members of said

City Council of Huntington Park; and
C. H. MERRILL,

Defendants.

Case No.
0-lO-M

Equity

DECREE
DISMISSING
SUIT ON
DEFEND-
ANTS'

MOTIONS
TO DISMISS

This cause came on to be heard at this term, and was

argued by counsel ; and thereupon, upon consideration
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thereof, on the 11th day of October, 1928, Honorable

Paul J. McCormick, District Judg-e, announced his de-

cision, filed his written opinion herein and caused a min-

ute entry to be made as follows:

"The motion of defendants herein to dismiss the bill

of complaint herein is granted."

IT IS, THEREFORE, ORDERED, ADJUDGED
AND DECREED

That the defendants' motions to dismiss be sustained

and that this cause be and hereby is dismissed, and that

defendants recover from plaintiff their costs herein ex-

pended assessed at $7.00.

Dated Jan 2nd 1929

Paul J. McCormick

United States District Judge.

APPROVED AS TO FORM:
Edward W. Brewer Jr

Paul Overton

Solicitors for Plaintiff.

[Endorsed!: Original No. O-IO-M (Equity) In the

United States District Court Southern District of Cali-

fornia Southern Division Southern California Utilities,

Inc., Complainant vs. City of Huntington Park, et al.,

Defendants Decree Dismissing Suit on Defendants' Mo-

tions to Dismiss Filed Jan 2, 1929 R. S. Zimmerman

Clerk By Louis J. Somers Deputy Clerk Carson B. Hub-

bard Thomas A. Berkebile Attorney at Law Room 1015

Hollingsworth Building S. E. Cor. Hill and Sixth Los

Angeles, Cal. Attorneys for all defendants, except C. H.

Merrill.
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IX THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION.

SOUTHERN CALIFOR-
NIA UTILITIES INC., a

corporation,

Complainant,

vs.

CITY OF HUNTING-
TON PARK, a municipal

corporation, et al..

Defendants.

No. O-IO-M IN EQUITY

PETITION FOR AL-
LOWANCE OF APPEAL

TO THE CIRCUIT
COURT OF APPEALS
OF THE UNITED

STATES, IN AND FOR
THE NINTH DISTRICT.

To the Honorable Paul J. McCormick, United States

District Judj^e, and one of the judges of the above-named

court, presidini^ therein:

The above-named complainant, feeling- aggrieved by the

decree rendered and entered by the above-named court in

the above-entitled action on January 2, 1929, hereby ap-

peals from said decree to the Circuit Court of Appeals of

the United States, in and for the Ninth District, for the

reasons and upon the grounds set forth in the assignment

of errors filed herewith, and said complainant prays that

its appeal be allowed, and that citation be issued as pro-

vided by law, and that a transcript of the record and pro-

ceedings upon which said decree was based, duly authen-

ticated, be sent to the Circuit Court of Appeals of the

United States, in and for the Ninth District, under the

rules of covirt in such cases made and provided.

And your petitioner further prays that the proper or-

der relating to the security to be required of it be made.

Dated this 8th day of January, 1929.

Paul Overton

Edward W. Brewer Jr.

Solicitors for complainant.
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[Endorsed] : Original No. O-IO-M In Equity In the

District Court of the United States in and for the South-

ern District of California, Southern Division. Southern

California Utilities Inc., a corporation, Complainant, vs.

City of Huntington Park, a niunicipal corporation, et al.,

Defendants. Petition for Allowance of Appeal. Received

copy of the within Petition for allowance of appeal this

8th dav of January, 1929. Carson B Hubbard Thomas

A Berkebile C. Attorneys for all defendants except C. H.

Merrill George W. Crouch atty for Deft C H Merrill

Filed Jan. 14, 1929. R. S. Zimmerman, Clerk, by L. J.

Cordes, Deputy Clerk. Paul Overton 810 South Flower

Street, Room 916 Los Angeles, Cal. FAber 5300 Attor-

neys for complainant.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIMSION.

SOUTHERN CALIFORNIA UTIL-
ITIES INC., a corporation.

Complainant,

vs.

CITY OF HUNTINGTON PARK, a

municipal corporation, et al.,

Defendants.

No. O-IO-M

IN EQUITY.

ASSIGN-
MENT OF
ERRORS.

Comes now the complainant and files the following as-

signment of errors upon which it will rely for the prose-

cution of its appeal from the decree made and entered by

this court on [anuary 2, 1929, in the above-entitled cause.
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The court erred:

I.

In making- and rendering said decree ordering, adjudg-

ing and decreeing- that the defendants' motions to dismiss

be sustained and that said cause be dismissed.

II.

In making and rendering a decree in said cause deny-

ing to complainant a decree perpetually enjoining and re-

straining- defendants and each of them from laying pipes,

pipe lines or conduits for furnishing and supplying water

to that portion of the City of Huntington Park described

and referred to in the bill of complaint herein as the

Fruitland District, and from furnishing and supplying

water to the inhabitants of said district for domestic and

other purposes.

III.

In holding and deciding that Ordinance No. 72 (new

series) adopted by the Board of Supervisors of the

County of Los Angeles, State of California, on the 13th

day of April, 1903, entitled "An Ordinance g-ranting to

E. V. Baker and assigns the right to lay down and main-

tain pipes and pipe lines through, in and under the streets,

alleys and public highways in and on the territory here-

inafter described in the County of Los Angeles, State of

California, for the purpose of conducting and distributing

water and selling the same for domestic purposes and ir-

rigation", which said ordinance is set out in full as "Ex-

hibit A" to the bill of complaint herein, did not and does

not confer upon complainant, as the successor in interest

of the grantee named in said ordinance, the exclusive

right, privilege and franchise to lay down, construct and

maintain pipes, pipe lines and water conduits through, in,
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along and under the public streets, alleys and hig-hways of

the County of Los Angeles, State of California, within

the boundaries of the territory described in said ordi-

nance, and to use the same for the purpose of conducting

and distributing water and selling the same for domestic

and other purposes for the period or term of thirty years

from and after the effective date of such grant.

IV.

In holding and deciding that the City of Huntington

Park, its officers, agents, servants and employees and the

other defendants named in said bill of complaint should

not be perpetually enjoined and restrained from laying

any pipes, pipe lines or conduits for furnishing and sup-

plying water to the inhabitants of said Fruitland District

and for furnishing and supplying any water to the inhab-

itants thereof for domestic or other purposes.

V.

In holding and deciding that the ordinances of said

City of Huntington Park referred to and set out in said

bill of complaint purporting to authorize the laying of

pipes, pipe lines or conduits by said the City of Hunting-

ton Park for furnishing and supplying water to the in-

habitants of said Fruitland District and the furnishing

and supplying of water by said city to the inhabitants of

said district for domestic or other purposes, are, and each

of them is, not violative of the provisions in section 10 of

Article I of the Constitution of the United States forbid-

ding any state to pass any law impairing the obligation

of contracts.

VI.

In holding and deciding that by said ordinance and by

said action of said City of Huntington Park complainant
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is not deprived of its property without due process of law

and is not denied the equal protection of the laws as

^laranteed by the provisions of section 1 of the Four-

teenth Amendment to the Constitution of the United

States.

VII.

By holdino- and deciding- that the laying down of pipes,

pipe lines and conduits by said defendant the City of

Huntington Park for furnishing and supplying water to

the inhabitants of said Fruitland District and the furnish-

ing and supplying of water by said city to the inhabitants

of said district for domestic and other purposes is not

violative of and prohibited by the provisions of the Four-

teenth Amendment to the Constitution of the United

States prohibiting any state from making or enforcing

any law which shall abridge the privileges or immunities

of citizens of the United States, or the provisions of said

amendment forbidding any state from depriving any per-

son of property without due process of law, or from de-

nying to any person within its jurisdiction the equal pro-

tection of the laws.

WHEREFORE, appellant prays that said decree be

reversed, and that said District Court of the United

State in and for the Southern District of California,

Southern Division, be ordered to enter a decree reversing

said decree.

Dated January 8, 1929.

Paul Overton

Edward \V. Brewer, Jr.

Solicitors for appellant.

[Endorsed] : Original No. O-IO-M in Equity In the

District Court of the United States in and for the South-
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ern District of California, Southern Division. Southern

California Utilities Inc., a corporation, Complainant, vs.

City of Huntini^ton Park, a municipal corporation, et al,

Defendants. Assig-nment of Errors. Received copy of

the within assig-nment of errors this 8 day of Jan, 1929.

Carson B Hubbard Thomas A Berkebile Attorneys for

all defendants except C H Merrill George W. Crouch

Atty for deft. C H Merrill Filed Jan 14 1929 R. S. Zim-

merman, Clerk By L. J. Cordes, deputy clerk Paul Over-

ton 810 South Flower Street, Room 916 Los Angeles,

Cal. FAber 5300 Attorneys for appellant.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION.

SOUTHERN CALIFORNIA UTIL- ) No. O-IO-M
ITIES INC., a corporation, )

Complainant, ) INEQUITY,
vs. )

CITY OF HUNTINGTON PARK, a ) ORDER
municipal corporation, et al., ) ALLOWING

Defendants. ) APPEAL.

On motion of Paul Overton, Esq., solicitor and counsel

for complainant,

IT IS HEREBY ORDERED that an appeal to the

Circuit Court of Appeals of the United States, in and for

the Ninth District, from the decree heretofore filed and

entered herein be, and the same is, hereby allowed, and

that a certified transcript of the records and all proceed-

ings be forthwith transmitted to said Circuit Court of

Appeals of the United States, in and for the Ninth Dis-

trict.

IT IS FURTHER ORDERED that the bond on ap-

peal be fixed at the sum of $250.00.

Dated January 14. 1929.

Paul J. McCormick
United States District Judge.
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[Endorsed] : Original No. 0-lO-M In Equity In the

District Court of the United States in and for the South-

ern District of California, Southern Division. Southern

California Utilities Inc., a corporation. Complainant, vs.

City of Huntington Park, a municipal corporation, et al,

Defendants. Order Allowing Appeal. Received copy of

the within order this 8 day of Jan, 1929. Carson B Hub-

bard Thomas A. Berkebile C. Attorneys for all defendants

except C H Aferrill George W. Crouch Atty for Deft.

C H Merrill Filed Jan 14 1929 R. S. Zimmerman, Clerk

By L. J. Cordes, Deputy Clerk Paul Overton 810 South

Flower Street, Room 916 Los Angeles, Cal. FAber 5300

Attorneys for complainant.

Surety Cash Capital $2,500,000 Casualty

[Emblem] Union Indemnity Executive Offices

:

Company Union Indemnity Bldg.

New Orleans, La.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION

SOUTHERN CALIFORNIA UTIL- ) No. O-IO-M
ITIES INC., a corporation )

Complainant ) In Equity.

-vs- )

CITY OF HUNTINGTON PARK, a ) UNDER-
Municipal Corporation, et al ) TAKING

Defendants ) ON APPEAL

WHEREAS, on the 2nd day of January, 1929 judg-

ment was rendered by the above court in the above en-

titled action in favor of the Defendants, and against the

Complainant therein, and
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WHEREAS, the Complainant desires to appeal from

said Judgment and have taken an appeal to the UNITED
STATES CIRCUIT COURT OF APPEALS FOR
THE NINTH CIRCUIT, to reverse the judgment and

decree of the District Court of the United States in and

for the Southern District of California, Southern Divi-

sion;

NOW, THEREFORE, in consideration of the prem-

ises and of the taking of said appeal, the undersigned

UNION INDEMNITY COMPANY, a corporation duly

organized under the laws of the State of Louisiana and

having complied with the regulations of the United

States of America relative to the execution and filing of

bonds, stipulations and undertakings in the Courts of the

United States of America, does undertake, promise and

acknowledge itself bound in the sum of TWO HUN-
DRED FIFTY AND NO/100 ($250.00) DOLLARS
lawful money of the United States of America to the ef-

fect that said Complainant shall prosecute their appeal to

effect, and answer all costs if they fail to make their plea,

and shall pay all costs which may be assessed against

them on the appeal or on a dismissal thereof.

IN WITNESS WHEREOF, the said UNION IN-

DEMNITY COMPANY has hereunto caused its name

and corporate seal to be affixed by its duly authorized

officers at Los Angeles, California this 15th day of Jan-

uary, 1929.

UNION INDEMNITY COMPANY
By William M. Curran (Seal)

Its Attorney-in-Fact
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The premium charged for this bond is 10.00 Dollars

per annum.

I hereby approve the foregoing bond.

Dated the 17 day of Jan 1929

R. S. Zimmerman

Clerk

State of California County of Los Angeles—ss.

On this 15th day of January in the year one thousand

nine hundred and 29 before me, H. M. VANDERSLICE
a Notary Public in and for said County and State, resid-

ing therein, duly commissioned and sworn, personally ap-

peared WILLIAM M. CURRAN known to me to be the

duly authorized Attorney-in-fact of the UNION IN-

DEMNITY COMPANY, and the same person whose

name is subscribed to the within instrument as the Attor-

ney-in-fact of said Company, and the said WILLIAM M.

CURRAN duly acknowledged to me that he subscribed

the name of the UNION INDEMNITY COMPANY
thereto as Surety and his own name as Attorney-in-fact.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my official seal the day and year in this

Certificate first above written.

(Seal) H. M. Yanderslice

Notary Public in and for I^s Angeles County, State of

California

[Endorsed] : No. 0-10-M. In Equity District Court

of the United States, in and for the Southern District of

California, Southern Division. Southern California Util-

ities Inc., a corporation Complainant, vs City of Hunting-
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ton Park, a Municipal Corporation, et al, Defendants.

Undertaking on Appeal. Filed Jan. 16, 1929 R. S. Zim-

merman, R. S. Zimmerman, Clerk. William M. Curran

Manager. Surety Department, Union Indemnity Com-

pany Pacific Natl Bank Bldg. Los Angeles. Phones

Trinity 3034 Trinity 7411

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION.

SOUTHERN CALIFORNIA UTIL-
ITIES INC., a corporation,

Complainant,

vs.

CITY OF HUNTINGTON PARK, a

municipal corporation, et al.,

Defendants.

No. 0-lO-M

IN EQUITY.

PRAECIPE.

To the Clerk of said Court:

Sir :

Please issue in the above-entitled action in the form of

a transcript of the proceedings the following papers, to

wit:

The bill of complaint filed herein, the several motions

to dismiss said cause, the written opinion of the Honor-

able Paul J. McCormick, United States District Judge,

filed herein, the decree dismissing suit, all defendants'

motions to dismiss, the petition for allowance of appeal

to the Circuit Court of Appeals of the United States, in

and for the Ninth District, the assignment of errors filed
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on behalf of the complainant, the order allowing appeal,

the bond on api)ea]. and the citation on appeal.

Paul Overton

Edward W. Brewer Jr.

Solicitors for complainant.

[Endorsed] : Orig-inal No. O-IO-M In Equity In the

District Court of the United States in and for the South-

ern District of California, Southern Division Southern

California Utilities Inc., a corporation. Complainant, vs.

City of Huntino^ton Park, a municipal corporation, et al.,

Defendants. Praecipe. Received copy of the within

Praecipe this 8th day of January, 1929. Carson B. Hub-

bard, Thomas A Berkebile C Attorneys for all defendants

except C. H. Merrill Crouch & Crouch by Georg-e W.

Crouch atty for deft. C H. Merrill Filed Jan. 14, 1029.

R. S. Zimmerman, Clerk, by L. J. Cordes, Deputy Clerk.

Paul Overton 810 South Flower Street, Room 916 Los

Angeles, Cal. FAber 5300 Attorneys for complainant.
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IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF CALI-

FORNIA, SOUTHERN DIVISION.

SOUTHERN CALIFOR- ) No. O-IO-M IN EQUITY
NIA UTILITIES INC., a )

corporation, )

Complainant, ) CLERK'S
vs. )

CITY OF HUNTING- ) CERTIFICATE.
TON PARK, a municipal )

corporation, et al., )

Defendants. )

I, R. S. ZIMMERMAN, Clerk of the United States

District Court for the Southern District of California, do

hereby certify the foregoing volume containing 49 pages,

numbered from 1 to 49 inclusive, to be the Transcript

of Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation, bill of complaiat, motions to dismiss, memo-

randum ruling, decree dismissing suit, petition for appeal,

assignment of errors, order allowing appeal, undertaking

on appeal and praecipe.

I DO FURTHER CERTIFY that the fees of the Clerk

for comparing, correcting and certifying the foregoing

Record on Appeal amount to and that said amount

has been paid me by the appellant herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of

the United States of America, in and for the

Southern District of CaHfornia. Southern Division,

this day of P>bruary. in the year of Our Lord

One Thousand Nine Hunch-ed and Twenty-nine, and

of our Independence the One Hundred and Fifty-

third.

R. S. ZIMMERMAN,

Clerk of the District Court of the

United States of America, in

and for the Southern District of

California.

By
Deputy.
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United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

Southern California Utilities Inc., a

corporation,

Appellant,

vs.

City of Huntington Park, a municipal

corporation; the City Council of the

City of Huntington Park; J. V. Sco-

field, as Mayor of said City of Hunt-

ington Park; J. V. Scofield, Otto

R. Benedict, Elmer E. Cox, John A.

Mosher and John C. Flick, as mem-
bers of said City Council of Hunt-
ington Park; and C. H. Merrill,

Appellees.

BRIEF FOR APPELLANT.

Statement of the Case.

This is an appeal from a decree of the United States

District Court of Southern CaHfornia, Southern Divis-

ion, dismissing the bill of complaint.

Appellant, a public utility corporation engaged in fur-

nishing and supplying water for domestic and other
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purposes, instituted this suit to restrain the City of

Huntington Park, a municipal corporation, from laying-

water mains in that portion of said city referred to in the

complaint as the "Fruitland District", and from furnish-

ing and supplying water to the inhabitants thereof. The

facts are all contained in the bill of complaint and its

exhibits, and may be summarized briefly as follows:

On April 13, 1903, the board of supervisors of the

county of Los Angeles adopted Ordinance No. 72 (New

Series) of said county [Tr. p. 12], in which it is or-

dained in section 1 thereof, "That the privilege and fran-

chise is hereby granted to E. B. Baker and assigns for

the term of thirty (30) years from and after the passage

of this ordinance, to lay down, construct and maintain

pipes, pipe lines and water conduits through, in and under

the public streets, alleys and highways of the county of

Los Angeles, state of California, now or hereafter estab-

lished, laid out or dedicated, within the boundaries of

the territory described as follows, to wit: (description

of territory omitted) for the purpose of carrying, con-

ducting and distributing water for domestic purposes and

for irrigation for the term of thirty (30) years from

and after the passage of this ordinance, together with

the right to sell and dispose of the water and the use

thereof to the inhabitants of the county of Los Angeles

on such terms as may be established from time to time

by the authorities of said county, together with the right

to construct and maintain all necessary connections and

service pipes and house connections therewith, and such

other apparatus and appliances as may be necessary for

the purpose of efficiently operating and maintaining a
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domestic water system; provided that the said right,

privilege and franchise is hereby granted and shall be

at all times exercised and enjoyed in accordance with and

subject to each and every of the terms and conditions

of this ordinance, and not otherwise."

The conditions referred to in the ordinance have rela-

tion to the manner and method of making excavations

in the pubHc streets and the laying of pipes and con-

nections therein, and have no bearing upon the issue in

this case.

On October 1, 1903, said Baker assigned the rights and

privileges granted by this ordinance to South Los An-

geles Water Company, and on June 7, 1926, that com-

pany assigned the franchise to appellant, and appellant

ever since has been the owner thereof. [Tr. p. 5,]

South Los Angeles Water Company was organized as

a corporation on or about April 27, 1903, to engage in

the business of supplying and furnishing water to the

county of Los Angeles and to the inhabitants thereof

for domestic and irrigation purposes, and during that

year commenced the construction of a system of pipes

to carry out these objects. Thereafter said company ex-

tended its pipes and water conduits in the public streets

and highways whenever and wherever required for the

purpose of supplying water for domestic and irrigation

purposes to the inhabitants of the territory described in

said franchise. Such service was continued by that com-

pany until sometime in the year 1914, when all of its

property, franchise rights and privileges were conveyed

to South Los Angeles Land and Water Company, a

corporation.



Thereupon this latter company furnished and suppHed

water to the inhabitants of said territory for such pur-

poses, and continued so to do until on or about the 21st

day of May, 1926, when all of its property, rights, fran-

chises and privileges were transferred and conveyed to

appellant [Tr. pp. 6-7], which has ever since rendered

such service.

The City of Huntington Park was organized as a

municipal corporation in August, 1906, and about the

30th day of April, 1920, it purchased from said South

Los Angeles Land and Water Company all of the dis-

tributing system used by that company for supplying

water to the inhabitants of said city. In the month of

October, 1925, certain unincorporated territory in the

county of Los Angeles lying north of said City of Hunt-

ington Park was, by appropriate proceedings, annexed to

said city. This territory is commonly known, and is

referred to in the pleadings herein, as the "Fruitland

District" [Tr. p. 7]. The original area of Huntington

Park, as well as that of the Fruitland District, lies wholly

within the territory covered by appellant's franchise.

Prior to the incorporation of the City of Huntington

Park, said South Los Angeles Water Company, pursuant

to said franchise, installed pipes, pipe lines and water con-

duits in the public thoroughfares and highways of said

Fruitland District, and ever since the installation thereof

that company and its successors in interest have contin-

uously furnished and supplied water to the inhabitants

of said district for domestic and irrigation purposes.

During no time prior to the filing of the complaint herein

has water ever been furnished to any of the inhabitants
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of said district by appellee City of Huntington Park for

any of such purposes [Tr. p. 8].

On June 4, 1928, the City Council of appellee City of

Huntington Park adopted a resolution wherein it is de-

clared to be the intention of the City to lay a system of

cast iron water mains in and along certain streets and

other public places in said Fruitland District and to fur-

nish and supply water for domestic and other purposes

to the inhabitants thereof [Tr. p. 8]. Thereafter, on

July 2, 1928, said City Council adopted a resolution

ordering the laying of said water mains for the purposes

referred to, and on July 16, 1928, said City Council

adopted a resolution awarding to appellee C. H. Merrill

the contract for laying and installing the same [Tr. p. 9].

Prior to the adoption of said resolution of intention,

appellant transmitted to said City an offer in writing to

sell all of its pipes, pipe lines, service pipes, water meters

and connections in said district, but the City refused to

accept such offer or to enter into any negotiations for

the purchase of said property [Tr. p. 9], the value of

which, as alleged in the complaint, is in excess of $20,-

000.00 [Tr. p. 10].

It is alleged in the complaint that unless appellees are

restrained from laying said water mains and from fur-

nishing water to the inhabitants of the Fruitland Dis-

trict, appellant's business of furnishing and supplying

water in said district, and its property therein, will be

destroyed, in contravention of the fourteenth amendment

to the Constitution of the United States, and that such

action on the part of appellees under and pursuant to

the resolutions referred to would constitute an impair-
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ment of the obligation of appellant's franchise under

section 10 of article I of the Constitution of the United

States.

The defendants interposed motions to dismiss the bill

upon the general ground that it did not state facts suffi-

cient to constitute a valid cause of action in equity against

them, and, as stated by the district judge, in his memor-

andum of ruling on these motions, "The question for

decision is whether under the facts pleaded in the bill of

complaint and the established law under the decisions of

the United States courts, this suit is maintainable. It

is conceded by the litigants," he adds, "that the federal

court has jurisdiction to decide this action" [Tr. pp. 33

and 34]. This jurisdiction rests, not upon diversity of

citizenship, for admittedly there is none, but upon a

question arising under the constitution and laws of the

United States.

Specification of Errors Relied Upon.

1. Error of the District Court in dismissing the bill

of complaint [Tr. p. 41].

2. Error of the District Court in holding that appel-

lant's franchise does not exclude the City of Huntington

Park from furnishing and supplying water for domestic

and irrigation purposes to the inhabitants of the Fruitland

District |Tr. pp. 41-42].

3. Error of the District Court in holding that the

adoption by the City of Huntington Park of resolutions

or ordinances purporting to authorize said City to lay

water mains for furnishing and supplying water to the

inhabitants of the Fruitland District does not violate the
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provision of section 10 of article I of the Constitution

of the United States forbidding a state to pass any law

impairing- the obligation of contracts [Tr. p. 42].

4. Error of the District Court in holding that appel-

lant and its predecessors in interest, in accepting the fran-

chise from the county of Los Angeles, assumed the haz-

ard of being later on confronted with the right of public

governmental bodies to own, construct and operate a

water distributing system for the use of inhabitants

within the territory [Tr. p. 35].

The Argument.

I.

Under Appellant's Franchise the County of Los An-

geles Was Excluded From Furnishing and Sup-

plying Water to Inhabitants of the Fruitland

District.

It may be conceded at the outset that the right of

appellant to maintain this action depends upon the valid-

ity of this proposition. Unless appellant's franchise gave

to it the exclusive right as against the county to use the

public streets of the Fruitland District for supplying

water to the inhabitants thereof, then the decree of the

District Court should be affirmed, but if, as we confidently

expect to show, the nature of this contract was such as

to exclude the county from supplying water in compe-

tition with appellant, then, since such obligation was

assumed by the City of Huntington Park through annex-

ation of the Fruitland District, the decree of the District

Court should be reversed and the relief prayed for in

the bill of complaint be granted.
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The Supreme Court of the United States several times

has been called upon to decide whether a municipality is

excluded from building works of its own and from sup-

plying water to its inhabitants in competition with private

companies operating under franchise grants. Each case

has turned upon the question whether or not the private

company, at the time the grant was accepted, assumed the

risk of subsequent competition from governmental agen-

cies acting in a proprietary capacity. This question has

arisen in three classes of cases, differing from each other

either in the express terms of the grant or in the status

of the grantor—that is to say, (1) those in which the

franchise expressly gives to the grantee an exclusive

right; (2) those in which the franchise, nonexclusive by

express terms, is granted by a governmental agency hav-

ing authority itself to engage in such business at the

time of the grant; and (3) those in which a franchise,

nonexclusive by express terms, is granted by a govern-

mental agency having no authority itself to engage in

such business at the time of the grant.

There is, of course, no assumption of risk in the first

class of cases. City of Walla Walla v. Walla Walla

Water Works Co., 172 U. S. 1, and Vicksburg v. Vicks-

burg Water Works Co., 202 U. S. 453, are authority for

this proposition.

In the second class of cases, however, the grantee

assumes the risk of subsequent competition because of

the warning, so to speak, found in the fact that the

municipality has authority itself to engage in the business

at the time of the grant. This is the doctrine of Knox-

ville Water Co. v. Knoxville, 200 U. S. 22, and Madera

Water Works v. City of Madera, 228 U. S. 452.
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But in the third class of cases, although the franchise

contains no express words of exclusion, there is no as-

sumption of such risk, because the granting agency itself

had no authority to engage in the business at the time

of the grant. The grantee cannot be held to assume

a risk which does not exist by reason of lack of capacity

in the governmental agency. The status of the law thus

forms a part of the contract. This is what Mr. Justice

Holmes has in mind when he says, in the Madera case,

supra:

"But if, when the plaintiff built, the constitution

of the state authorized cities to build water-works

as well after works had been built there by private

persons as before, the plaintiff took the risk of what
might happen." (228 U. S. 456.)

Since, as we will later show, the county did not at

the time of the franchise grant have authority to con-

struct works for supplying its inhabitants with water,

appellant's case falls within the third classification. How-

ever, for a better understanding of the development of

the law on the assumption of risk of subsequent compe-

tition, we present, in chronological order, an analysis of

these four pivotal cases.

1. The Walla Walla case. City of Walla Walla v.

Walla Walla Water Company, 172 U. S. 1 (decided No-

vember 14, 1898). This was a bill in equity filed by the

water company to enjoin the city of Walla Walla from

erecting water-works in pursuance of an ordinance of

the city to that effect, on the ground that such action on

the part of the city would impair the obligation of the

franchise granted to the company. The franchise, which

was for a period of 25 years, gave to the company *'the
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right to lay, place and maintain all necessary water mains,

pipes, connections and fittings in all the highways, streets

and alleys of said city for the purpose of furnishing the

inhabitants thereof with water". The ordinance con-

tained the provision that, until such contract should be

voided by a judgment of a court of competent jurisdic-

tion, "the city of Walla Walla shall not erect, maintain

or become interested in any water-works, except as here-

in referred to, save as hereinafter specified" (172 U. S.

5). Then followed a provision that the ordinance should

not be construed as a waiver of the right of the city to

acquire the property of the company through eminent

domain proceedings.

Only two questions considered in that case are relevant

to our inquiry as to the assumption of risk in those cases

where the franchise expressly gives to the grantee an

exclusive right. They are: (1) the claim that the con-

tract was void as bartering away the police power of the

state; (2) the claim that the contract was void on the

ground of monopoly.

Upon the first point, the court said:

"The argument that the contract is void as an

attempt to barter away the legislative power of the

city council rests upon the assumption that contracts

for supplying a city with water are within the police

power of the city, and may be controlled, managed,
or abrogated at the pleasure of the council. This

court has doubtless held that the police power is one

which remains constantly under the control of the

legislative authority, and that a city council can
neither bind itself nor its successors to contracts

prejudicial to the peace, good order, health, or morals
of its inhabitants ; but it is to cases of this class that

these rulings have been confined.
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"But where a contract for a supply of water is

innocuous in itself, and is carried out with due re-

gard to the good order of the city and health of

fts inhabitants, the aid of the police power cannot

be invoked to abrogate or impair it."

(172 U. S. 15-17.)

Upon the second question, that of monopoly, the court

had this to say:

"Nor do we think the contract objectionable in its

stipulation that the city would not erect water-

works of its own during the hfe of the contract.

There was no attempt made to create a monopoly

by granting an exclusive right to this company, and

the agreement that the city would not erect water-

works of its own was accompanied, in section 8 of

the contract, with a reservation of a right to take,

condemn, and pay for the waterworks of the com-

pany at any time during the existence of the con-

tract. Taking sections 7 and 8 together, they amount

simply to this: That if the city should desire to

establish waterworks of its own it would do so by

condemning the property of the company, and mak-

ing such changes in its plant or such additions there-

to' as it might deem desirable for the better supply

of its inhabitants; but that it would not enter into

direct competition with the company during the life

of the contract. As such competition would be al-

most necessarily ruinous to the company, it was

little more than an agreement that the city would

carry out the contract in good faith.

"An agreement of this kind was a natural inci-

dent to the main purpose of the contract, to the

power given to the city by its charter to provide a

sufficient supply of water, and to grant the right to

use the streets of the city for the purpose of laying

water pipes, to any persons or association of persons

for a term not exceeding twenty-five years. In es-

tablishing a system of waterworks the company
would necessarily incur a large expense in the con-
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struction of the power house and the laying of its

pipes through the streets, and, as the Hfe of the

contract was Hmited to twenty-five years, it would

naturally desire to protect itself from competition

as far as possible, and would have a right to expect

that at least the city would not itself enter into such

competition. It is not to be supposed that the com-

pany would have entered upon this large undertaking

in view of the possibility that, in one of the sudden

changes of public opinion to which all municipaHties

are more or less subject, the city might resolve to

enter the field itself—a field in which it undoubtedly

would have become the master—and practically ex-

tinguish the rights it had already granted to the com-

pany. We think a disclaimer of this kind was within

the fair intendment of the contract, and that a stipu-

lation to that effect was such a one as the city might

lawfully make as an incident of the principal under-

taking."

(172 U. S. 17-18.)

Here for the first time we find this tribunal holding

that a municipality may agree to refrain from competing

with a private company during the life of the grant. It

is clear that the court was strongly moved by the inher-

ent injustice of permitting the city to subsequently com-

pete with the company, when it said that the company

"would have a right to expect that at least the city would

not itself enter into such competition" in "a field in which

it undoubtedly would have become master, and prac-

tically extinguish the rights which it had already granted

to the company".

In the case at bar, as in the Walla Walla case, there

was no attempt to create a monopoly by granting an

exclusive right to appellant's predecessors in interest.

They well knew that the county could grant the same

privileges to anyone else. This risk they were willing
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to assume since any competition from private agencies

would be upon equal grounds. But, as was said in the

IValia Walla case, *'It is not to be supposed that the

company would have entered upon this large undertak-

ing in view of the possibility that, in one of the sudden

whims of public opinion to which all municipalities are

more or less subject, the city might resolve to enter the

field itself—a field in which it undoubtedly would have

become the master—and practically extinguish the rights

it had already granted to the company". (172 U. S. 18.)

We now pass to the Knoxville case, decided about seven

years later.

2. The Knoxville case. Knoxville Water Company

V. City of Knoxville, 200 U. S. 22 (decided January 2,

1906). This suit was instituted to prevent the city of

Knoxville from erecting works for supplying its inhabi-

tants with water in competition with the private com-

pany. This case differs from the Walla Walla case in

that the contract, with respect to which the jurisdiction

of the federal court was invoked under the impairment of

the obligation clause of the Constitution of the United

States, did not contain an express agreement on the part

of the city to refrain from erecting works of its own for

such purpose. However, it did contain the agreement

on the part of the city "not to grant to any other person

or corporation any contract or privilege to furnish water

to the city of Knoxville, or the privilege of erecting upon

the pubHc streets, lanes or alleys or other public grounds,

for the purpose of furnishing said city or the inhabitants

thereof with water, for the full period of 30 years from

the first day of August, A. D. 1883, provided the com-

pany comply with the requirements and obligations im-
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posed and assumed by them under and by virtue of this

agreement". (200 U. S. 28.)

The only question presented to the court which we

need here consider is whether or not under this covenant

the city itself was excluded from erecting its own works

to supply water to its inhabitants. In the statement of

facts in this case we find the following:

"Prior to 1882—taking the allegations of the bill

to be true, since the case went off in the Circuit

Court upon demurrer to the bill—the city of Knox-
ville determined to establish a system of waterworks,

and to that end it purchased certain real estate. But
that scheme having been abandoned, or having been

ascertained to be unwise and impracticable at that

time, the city advertised for bids and proposals by
responsible parties for the erection of waterworks,
which, after being built, it was to have the option

of purchasing at a time to be agreed upon." (200
U. S. 26.)

This fact—the fact that the city not only had authority

to erect its own works for this purpose, but had actually

taken certain steps to that end, including the purchase of

real estate for that purpose prior to 1882 (the year in

which the contract between the city and the company

was entered into)—was the decisive factor in the case,

as will be made clear when we examine the reasoning of

Mr. Justice Harlan, who wrote the opinion for the ma-

jority of the court, holding that the city, by making the

contract under these facts, had negatived any inference

of agreement on its part to refrain from subsequently

building works of its own for supplying water to the

inhabitants of Knoxville. Mr. Justice Harlan said:

"Turning now to the agreement of 1882, we fail

to find in it any words necessarily importing an obli-



-17-

gation on the part of the city not to estabHsh and

maintain waterworks of its own during the term of

the water company. It is said that the company

could not possibly have believed that the city would

establish waterworks to be operated in competition

with its system, for such competition would be ruin-

ous to the water company, as its projectors, on a

moment's reflection, could have perceived when the

agreement of 1882 was made. On the other hand,

the city may, with much reason, say that, having

once thought of having its own waterworks, the

failure to insert in that agreement a provision pre-

cluding it, in all circumstances, and during a long

period, from having its own separate system, shows

that it was not its purpose to so restrict the exercise

of its powers, but to remain absolutely free to act

as changed circumstances or the public exigencies

might demand. The stipulation in the agreement

that the city would not, at any time during the thirty

years commencing August 1st, 1883, grant to any

person or corporation the same privileges it had given

to the water company, was by no means an agree-

ment that it would never, during that period, con-

struct and maintain waterworks of its own. For

some reason, not distinctly disclosed by the record,

the city abandoned the scheme it had at one time

formed, of constructing its own system of water-

works. And it may be that it did not, in 1882,

intend or expect ever again to think favorably of

such a scheme. It may also be that the water com-
pany, having knowledge of what the city had done

or attempted prior to 1882, deliberately concluded to

risk the possibility of municipal competition, if the

city would agree not to give to other persons or

corporations the same privileges it had given to that

company. The city did so agree, and thereby bound
itself by contract to the extent just stated, omitting,

as if purposely, not to bind itself further. The
agreement, as executed, is entirely consistent wnth

the idea that while the city, at the time of making
the agreement of 1882, had no purpose or plan to

establish and operate its own waterworks in com-
petition with those of the water company, it refrained
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from binding itself not to do so, although willing

to stipulate, as it did stipulate, that the grant to the

water company should be exclusive as against all

other persons or corporations."

200 U. S. 35.

Having decided in the Walla Walla case a few years

earlier, and without a dissenting voice, that a disclaimer

by the city of Walla Walla of the right to furnish water

to its inhabitants "was within a fair intendment of the

contract, and that a stipulation to that effect was such

a one as the city might lawfully make as an incident of

the principal undertaking", i. e., an undertaking to pro-

vide the inhabitants of the city with a reasonable supply

of water, we find only four of the judges (Fuller, C. J.,

and Harlan, Brewer and McKenna, J. J.) who partici-

pated in that case agreeing to the ruling in the Knoxville

case, that the city should not be enjoined from erecting

its own waterworks under a contract manifestly by ex-

press terms nonexclusive as against the city, while three

of the judges (WTiite, Brown and Peckham, J. J.) sitting

in the former case, together with Mr. Justice Holmes,

who had since been elevated to the Supreme bench, dis-

sented therefrom. It was onlv throug^h the close reason-

ing of Mr. Justice Harlan, who wrote the opinion, based

on implications of intent of the parties, that a bare

majority of the court could agree even in that case that

the private company had assumed the risk of subsequent

competition by the city. "It may be that the water com-

pany," reasoned Mr. Justice Harlan, "having knowledge

of what the city had done or attempted prior to 1882,

deliberately concluded to risk the possibility of municipal

competition if the city would agree not to give to other
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persons or corporations the same privileges it had given

to that company. The city did so agree, and thereby

bound itself by contract to the extent just stated, omit-

ting, as if purposely, not to bind itself further." (Italics

ours.)

It is upon this assumption or inference as to the inten-

tion of the parties, based upon the peculiar facts there

found, that the decision in this case rests. If we remove

from the case the fact that the city had attempted, prior

to 1882 (and previous to the grant to the company), to

erect its own works, we destroy the foundation for the

inference "that the company, having knowledge of what

the city had done or attempted, prior to 1882, deliber-

ately concluded to risk the possibility of municipal com-

petition". This inference plus the further inference

drawn from the agreement of the city *'not to give to

other persons or corporations the same privileges it had

given to that company," that the city had omitted,

"as if purposely, not to bind itself further", are the

foundation stones for this decision. Take them away

and the decision falls.

We pass to the third case of the group.

3. The Vicksburg case. City of Vicksburg v. Vicks-

burg Water Works Co., 202 U. S. 453 (decided May 21,

1906). This suit, like the ones previously discussed, was

brought by the company to enjoin the city from erecting

a system of waterworks for supplying its inhabitants

with water in competition with the company, which had

constructed a system of pipes in the public streets of the

city under an ordinance granting "the exclusive right and

privilege" for a period of 30 years "to erect, maintain
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and operate a system of waterworks in accordance with

the terms of the ordinance, and of using the streets,

alleys, etc., within the corporate limits of the city, as they

then existed or might thereafter be extended, for the

purpose of laying pipes and mains and other conduits,

and erecting hydrants and other apparatus for the obtain-

ing of a good water supply for the city of Vi'cksburg

and for its inhabitants for public and domestic use".

(202 U. S. 462.)

The question in this case was stated by the court as

follows: "Coming, directly, then, to the question wheth-

er this is an exclusive contract, the question resolves itself

into two branches. Had the city the right to make a

contract excluding itself? And, if so, has the contract

now under consideration that effect?" (202 U. S. 465.)

It was contended that the city had no authority to

make a contract excluding itself from erecting water-

works and supplying its inhabitants with water. After

discussing the cases cited from the courts of Mississippi

upon this point, the Supreme Court said

:

"But if the doctrine of Mississippi were other-

wise, and with due respect to which the decisions of

its highest court are justly entitled, it has been fre-

quently held, in passing upon a question of contract,

in circumstances such as exist in this case involving

the constitutional protection afforded by the Constitu-

tion of the United States, this court determines the

nature and character thereof for itself. Dougla\s v.

Kentucky, 168 U. S. 488. And we think the ques-

tion of the power of the city to exclude itself from
competition is controlled in this court by the case

of Walla Walla v. Walla Walla Water Co., 172 U.
S. 1."

202 U. S. 467.
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Coming to the question whether the contract in the case

was exclusive in character, the court said:

"Without resorting to implication or inserting any-

thing by way of intendment into this contract, it

undertakes to give by its terms to Bullock & Com-
pany, their associates, successors, and assigns, the

exclusive right to erect, maintain, and operate water-

works, for a definite term, to supply water for public

and private use. These are the words of the con-

tract and the question upon this branch of the case

is, conceding the power of the city to exclude itself

from competition with the grantee of these privileges

during the period named, has it done so by the ex-

press terms used? It has contracted with the com-

pany in language which is unmistakable, that the

rights and privileges named and granted shall be

exclusive. Consistently with this grant, can the city

submit the grantee to what may be the ruinous com-

petition of a system of waterworks to be owned and

managed by the city, to supply the needs, public and

private, covered in the grant of privileges to the

grantee? It needs no argument to demonstrate, as

was pointed out in the Walla Walla case, that the

competition of the city may be far more destructive

than that of a private company. The city may con-

duct the business without regard to the profit to

be gained, as it may resort to public taxation to

make up for losses. A private company would be

compelled to meet the grantee upon different terms,

and would not likely conduct the business unless it

could be made profitable. We cannot conceive how
the right can be exclusive, and the city have the

right, at the same time, to erect and maintain a

system of waterworks which may, and probably
would, practically destroy the value of rights and
privileges conferred in its grant. If the right is to

be exclusive, as the city has contracted that it shall

be, it cannot, at the same time, be shared with an-

other; particularly so when such division of occupa-
tion is against the will of the one entitled to exercise

the rights alone. It is difficult to conceive of words
more apt to express the purpose that the company
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shall have the undivided occupancy of the field so

far as the other contracting party is concerned."

202 U. S. 470.

This case was submitted on December 13, 1905, two

days after the Knoxville case was argued, although it

was not decided until May 21, 1906, while the opinion in

the Knoxville case was handed down on January 2, 1906.

It is significant that Mr. Justice Harlan, who wrote

the opinion in the Knoxville case, dissented in the Vicks-

burg case upon the ground, as disclosed in his short opin-

ion, that the city should not be held to be excluded under

the ordinance from establishing and maintaining its own

system for the benefit of the people. *'The contrary

cannot be maintained," he said, "unless we hold that a

municipal corporation may, by mere implication, bargain

away its duty to protect the public health and the public

safety as they are involved in supplying the people

with sufficient water. * * * And yet it is now held

that it was competent for the city of Vicksburg, by mere

implication, to so tie its hands that it cannot perform

the duty which it owes in that regard to its people."

(202 U. S. 472.)

It is also significant that, while this case was before

the court at the same time as the Knoxville case, none

of the four justices who joined with Mr. Justice Harlan

in the Knoxville opinion followed his dissent in the Vicks-

burg case, thus conclusively showing that, while Mr. Jus-

tice Harlan had to resort to inference and implication in

the Knoxville case to draw to his support a bare majority

of the court, he was the first to decry what he termed

an agreement by implication when the ruling was against



-23-

the municipality in the Vickshurg case. The logic of this

apparently inconsistent situation is that in each case the

court was sincerely trying to ascertain the true intent of

the parties in making these contracts, notwithstanding

the general statement of the court in the Vickshurg case

that, ''In considering this contract, we are to remember

the well-established rule in this court which requires

grants of franchises and special privileges to be most

strongly construed in favor of the public, and that, where

the privilege claimed is doubtful, nothing is to be taken

by mere implication as against public rights. This rule

has been applied to a series of contracts in waterworks

and lighting cases, and we have no disposition to detract

from its force and effect." (202 U. S. 469.)

It is clear, then, that in the Vickshurg case, as in the

Knoxznlle case, the majority of the court sought to ascer-

tain the true intent of the parties and to construe the

franchise contract in light of such intent. It is sub-

mitted that, with all due respect to Mr. Justice Harlan's

dissent from the decision of the Vickshurg case, both of

these decisions rest upon solid ground when measured

by this test—the Knoxmlle case because the company

knew the city had authority to build its own works and

had even gone so far as to purchase land for that pur-

pose, and this status of the city entered into the contract,

and also because from the express agreement of the city

not to grant similar privileges to any other person or

corporation, it was logical to infer that the city purposely

omitted excluding itself. The case for the company
would have been stronger had this clause not been in-

serted in the agreement. By particularizing the parties

to be excluded from the enjoyment of similar rights and
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privileges, the company was properly held to have ex-

cluded those not expressly enumerated, and since the

company knew that the city had authority to engage in

the business of furnishing water at the time of the grant,

it was only proper to infer that it was willing to take

the risk that the city might subsequently enter upon such

service.

We now pass to the Madera case, the last of the pivotal

group in the development of the principles determining

whether or not the private company in establishing water-

works under a franchise grant assumes the risk of subse-

quent municipal competition.

4. The Madera case. Madera Waterworks v. City

of Madera, 228 U. S. 452, decided April 28, 1913.

The opinion in this case is so short that it is here

quoted in full:

"This is a bill in equity to restrain the city of

Madera from proceeding with the construction of a

water plant in competition with one that the plaintiff

and its predecessors have built under the constitu-

tion of the state. The circuit court sustained a de-

murrer and dismissed the bill. 185. Fed. 281. The
ground of the suit is that the state constitution pro-

vides that in any city where there are no public

works owned by the municipality for supplying the

same with water, any individual or corporation of

the state shall have the privilege of using the public

streets and laying down pipes, etc., for the purpose,

subject to the right of the municipal government to

regulate the charges. Art. 11, par. 19. It is argued
that this provision, coupled with the duty imposed
on the governing body to fix water rates annually,
and the corresponding duty of the water company
to comply with the regulations, both under severe

penalties (art. 14, par. "l, 2, Act. of March 7, 1881,
par. 1, 7, 8), imports a contract that the private per-
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son or corporation constructing works as invited shall

not be subject to competition from the pubHc source.

Otherwise, it is pointed out, the same body will be

called upon to regulate the plaintiff's charges and to

endeavor to make a success of the city works. Fur-
thermore, the plaintiff is forbidden by the other pro-

visions to divert its property to other uses, and,
again, will be called on to pay taxes to help its rival

to succeed. Thus, it is said, the city proposes to

destroy the plaintiff's property, contrary to the 14th
amendment of the Constitution of the United States.

"But if, when the plaintiff built, the constitution of

the state authorized cities to build waterworks as

well after works had been built there by private

persons as before, the plaintiff took the risk of what
might happen. An appeal to the 14th amendment
to protect property from a cogenital defect must be
vain. Abilcue Nat. Bank v. Dolley, 228 U. S. 1, 5,

ante, 707, 33 Sup. Ct. Rep. 409. It is impossible
not to feel the force of the plaintiff's argument as a
reason for interpreting the constitution so as to

avoid the result, if it might be, but it comes too late.

There is no pretense that there is any express prom-
ise to private adventurers that they shall not en-
counter subsequent municipal competition. We do
not find any language that even encourages that
hope, and the principles established in this class of
cases forbid us to resort to the fiction that a promise
is implied.

"The constitutional possibility of such a ruinous
competition is recognized in the cases, and is held
not sufficient to justify the implication of a contract.
Hamilton Gasliqht & Coke Co. v. Hamilton, 146 U. S.

258, 36 L. ed. 963, 13 Sup. Ct. Rep. 90; Joplin v.

Southwest Missouri Liqht Co., 191 U. S. 150 156
48 L. ed. 127, 129, 24 Sup. Ct. Rep. 43; Hcletia
Waterworks Co. v. Helena, 195 U. S. 3S3, 3S^, 392,
49 L. ed. 245, 248, 250, 25 Sup. Ct. Rep. 40. So
strictly are private persons confined to the letter of
their express grant that a contract by a city not to

grant to any person or corporation the same privil-

eges that it had given to the plaintiff was held not
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to preclude the city itself from building waterworks

of its own. Knoxville Water Co. v. Knoxville, 200

U. S. 22, 35, 50 L. ed. 353, 359, 26 Sup. Ct. Rep.

224. Compare Vickshiirg v. Vicksbiirg Waterworks
Co., 202 U. S. 453, 470, 50 L. ed. 1102, 1111, 26

Sup. Ct. Rep. 660, 6 Ann. Cas. 253. As there is

no contract, the plaintiff stands legally in the same
position as if the constitution had given express

warning of what the city might do. It is left to

depend upon the sense of justice that the city may
show.

"Decree affirmed."

This opinion was delivered by Mr. Justice Holmes, who

it will be remembered was one of the four dissenting mem-

bers of the court in the Knoxville case.

As has been already pointed out, the Knoxville case

turned upon the fact that the city, prior to the franchise

grant, not only considered engaging in the proprietory

business of supplying water to its inhabitants, but had ac-

tually taken steps to build its own water works for that

purpose, and that, since the company had full knowledge

of this situation, it must be deemed to have deliberately

assumed the risk that these plans of the city, though tem-

porarily abandoned, might again be revived to the extent

of bringing the company into competition with the city.

Therefore, we now find Mr. Justice Holmes, in following

the majority view in the Knoxville case, basing the de-

cision that the private company assumed the risk in the

Madera case, squarely upon the proposition that "if, when

the plaintiff built, the constitution of the state authorized

cities to build waterworks as well after works had been

built there by private persons as before, the plaintiff took

the risk of what might happen." (228 U. S. 456.^



-27-

Thus the conflict between the views of the members of

this tribunal which took place in the earlier cases is finally

resolved into the definite doctrine that, in the absence of

words of express exclusion in the grant, the intent of the

parties as to assumption of risk of subsequent competition

is to be determined by the question whether or not the

governmental agency was authorized to build works of its

own at the time of the grant. If not so authorized, then

the private company does not assume the risk of such

competition. This is an equitable doctrine, for if such

right existed, to use the language of Mr. Justice Holmes

in the next to concluding sentence of this opinion : "The

plaintiff stands legally in the same position as if the Con-

stitution had given express warning of what the city might

do." In that event, as he says earlier in the opinion, the

appeal "comes too late," because of the "congenital defect."

Obviously, on the other hand, if the governmental agency

was not authorized to engage in such private business, no

such warning could exist because this status of the law as

to lack of capacity would enter into and form a part of the

contract. Therefore, it would be not only inequitable and

unconscionable to permit the governmental agency to en-

gage in ruinous competition with the private company

through subsequent authorization, since, as was said in the

Walla Walla case, the company would have the "right to

expect that at least the city would not itself enter into such

competition" (172 U. S. 18), but it would constitute as

well an impairment of the obligation of the franchise con-

tract, contrary to section 10 of Article I of the Constitu-

tion of the United States, forbidding a State to pass any

law impairing the obligation of contracts-
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That the law of the place where the contract is entered

into at the time of the making the same is as much a part

of the contract as though expressed or referred to therein

is a well established rule.

See 13 C. y. 560.

In Weinrich Co. v. Johnston Co., 28 Cal. App. 144, the

court states:

"and the settled law of the land at the time a con-

tract is made becomes a part of it and must be read
into it."

Citing 6 R. C. L. 243.

And in Marshall v. Wents, 28 Cal. App. 540, the court

makes even a more vigorous statement

:

"All applicable laws in existence when an agree-

ment is made necessarily enter into it and form a
PART OF IT AS FULLY AS IF THEY WERE EXPRESSLY
REFERRED TO AND INCORPORATED IN ITS TERMS.''

Citing:

Elliott on Contracts, Sec. 1507;

Pignaz v. Burnett, 119 Cal. 157;

McCracken v. Hayward, 2 Howard, (U. S.) 612.

In Northern Pacific Railway Co. v. Wall, 241 U. S. 87,

60 L. Ed. 905, at 907, the court said:

"As this court often has held, the laws in force at

the time and place of the making of a contract and
which affect its validity, performance and enforce-

ment, enter into and form a part of it as if they were
expressly referred to or incorporated in its terms."

The power of a city to engage in the business of fur-

nishing water to its inhabitants for their private use must

not be confused with the governmental functions or duties

of the municipality. The latter are well defined and rel-
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atively few in number. They are specifically enumerated

by the Supreme Court of California in Chafor v. City of

Long Beach, 174 Cal. 478, as follows:

"The g-overnmental powers of a city are those per-

taining- to the making and enforcing of police regula-

tions, to prevent crime, to preserve the public health,

to prevent fires, the caring for the poor, and the edu-
cation of the young." (174 Cal. 487.)

In the performance of these functions a municipality is

free from the burdens imposed upon private persons and

corporations, but in the supplying of water to its inhab-

itants the city is engaged in a purely proprietary operation

subject to the same laws and regulations as are private

agencies engaged in similar enterprises. This distinction

is well expressed by Judge Bledsoe in Los Angeles Gas and

Electric Corporation v. The City of Los Angeles, 241

Fed. 912 at 921, holding invalid an ordinance of the

City of Los Angeles requiring a private company to

remove or relocate its poles and wires whenever the

Board of Public Works of the city should deem such

action necessary in order to provide space for the con-

struction of a municipal fighting system. He said:

"As indicated hereinabove, assuming the neces-

sity, propriety, and expediency of such course to

have been satisfactorily determined by those in au-

thority, I am in entire harmony with a plan of

municipal improvement such as has been projected

in the city of Los Angeles and as is here under con-

sideration. I am, however, also firmly of the belief

that until the city, by purchase, appeal to eminent

domain, or otherwise, has lawfully and properly and

justly eliminated competition, it must meet its com-

petitors as any other private agency would be com-

pelled to meet them, and must stand with them in

the same relation to the law, and let its success be

measured by its ability satisfactorily to serve the
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public, rather than by its power through the exer-
tion of public functions to occupy a position of
supremacy in the field which it deliberately has
chosen to invade."

This decision was affirmed by the Supreme Court
of United States, 254 U. S. 32.

In concluding the argument on this point, we submit

that the Supreme Court of the United States in the

cases discussed has definitely established the following

principles

:

1. A political subdivision may agree to refrain from

furnishing water to its inhabitants in competition with

a private company which has undertaken such service

under a franchise grant. Such an agreement does not

trench upon the police power, because it is not preju-

dicial to the peace, good order, health or morals of its

inhabitants. It is a natural incident of the power given

to the governmental agency to provide a sufficient supply

of water to its inhabitants. This is the doctrine of the

Walla Walla case.

2. Whether a grant excludes the governmental

agency from subsequent competition depends upon the

fair intendment of the parties at the time of the grant,

in the determination of which the language used and the

status of the parties are to be taken into consideration.

And this is true notwithstanding the rule of strict con-

struction of such grant. Such is the clear reasoning in

the Knoxville and Vicksbiirg cases.

3. If the governmental agency had authority itself

to furnish water to its inhabitants at the time of the

grant, the franchise will not be construed as an agree-

ment to refrain from subsequent competition unless the
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g^rant contains express language to that effect. This is

the rule applied in the Knoxville case and the Madera

case.

4. If the governmental agency had no authority to

furnish water to its inhabitants at the time of the grant,

its want of capacity forms a part of the agreement so

as to render an express stipulation to refrain from

competition unnecessary. No other rule can be deduced

from the reasoning applied in the Knoxville and Madera

cases.

II.

The County of Los Angeles Had No Authority at the

Time of Appellant's Franchise Grant in 1903 to

Erect Works for Supplying Its Inhabitants With
Water for Domestic and Irrigation Purposes.

It has been long settled that counties in California

are not municipal corporations.

In People v. McFadden, 81 Cal. 489 (1889), the court

had before it the question whether the act of the legis-

lature of the state of California, approved March 11,

1889, being an act to create the county of Orange, was

unconstitutional. It was contended that the act was

unconstitutional because it violated section 6 of Article

XI of the State Constitution prohibiting corporations

for municipal purposes from being created by special

law. Upon this point the court said:

"It is clear that the constitution does not hold

counties to be municipal corporations, or 'corpora-

tions for municipal purposes'; but so far as they are

to be regarded as corporations at all, they are

'political corporations.' And this is in harmony with

the common acceptance of the terms 'municipality'
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or 'municipal corporation/ as used in the common
and written law of both England and America time

out of mind. This view is also in harmony with

those provisions of the statutes and codes which de-

fine counties to be 'bodies politic and corporate,' and
also with the decision of this court, made before the

adoption of the constitution, when it declared that a

county is not a municipal corporation within the

meaning of that term as used in the Political Code.
{People V. Sacramento County, 45 Cal. 695.) It was
also so understood by the framers of the constitu-

tion, as shown by the debates in convention. (See

Vol. 2. p. 1050, and Vol. 3, pp. 1482, 1483, 1502,

1509.)" 81 Cal. 498.

The case of County of Sacramento v. Chambers, 33

Cal. App. 142, is also directly in point. This case arose

under an application for a writ of mandate to compel

the defendant, as State Controller, to draw his warrant

in favor of the petitioner for a sum of money in pay-

ment of a claim arising under an act of the legislature

of 1915 providing for the establishment and maintenance

of a Bureau of Tuberculosis under the direction of the

State Board of Health, and involved the question

whether a County is a municipal corporation, for if so,

the payment of such money would be contrary to section

31 of Article IV of the state Constitution prohibiting

the gift of public money to municipal corporations.

Upon this point the court said:

"It is well settled that counties are not municipal

corporations, or, strictly speaking, corporations
^
of

any kind. They are obviously lacking the essentials

which chiefly characterize and distinguish municipal

corporations. It is true that both municipal cor-

porations and counties are governmental agencies,

but the manner and source of their creation and the

purposes, respectively, to subserve which they are

brought into existence and activity are entirely at
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variance. 'Municipal corporations proper are called

into existence either at the direct solicitation or by
the free consent of the persons composing them, for

the promotion of their own local and private ad-

vantage and convenience. On the other hand, counties

are local subdivisions of the state, created by the

sovereign power of the state, of its own sovereign

will, without the particular solicitation, consent, or

concurrent action of the people who inhabit them.
The former (municipal) is asked for, or at least

assented to, by the people it embraces; and the latter

organization (counties) is superimposed by a sov-

ereign and paramount authority. * * * With
scarcely an exception, all the powers and functions

of the county organization have a direct and ex-

clusive reference to the general policy of the state,

and are, in fact, but a branch of the general admin-
istration of that policy.' (1 Dillon on Municipal Cor-
porations, 5th Ed., Sec. 35.)"

33 Cal. App. 145-146.

In Kahii v. Sutro, 114 Cal. 316, (1896), one of the

questions presented for determination was whether the

County Government Act of 1893 applied to the city

and county of San Francisco, and the determination of

that question depended upon the character of that body

corporate in relation to the other portions of the state,

/. e., whether it was to be regarded as a city or as a

county. The court there drew this sharp distinction

between cities and counties

:

"One feature by which a city is distinguished

from the county, in this state, is the source from

, which its authority is derived. The powers to be

exercised under a county government are conferred

by the Legislature, irrespective of the will of the

inhabitants of the county, whereas the inhabitants

of a city are authorized to determine whether they

will accept the corporate powers offered them, to

be exercised by officers of their own selection."

114 Cal. 319.



-34-

Article XI of the California Constitution, dealing with

cities, counties and towns, does not consider counties as

"corporations for municipal purposes." Section 1 gives

to counties a designation different from that of "munici-

pal corporations" in that it states that "the several

counties, as they now exist, are hereby recognized as

legal subdivisions of the state." Section 15 further de-

fines the distinction between counties and municipal cor-

porations in that it states that "private property shall

not be taken or sold for the payment of the corporate

debt of any political or municipal corporation." The

provisions of section 19 are not applicable to counties.

See People v. McFadden, supra.

Counties are not municipal corporations within the

meaning of the term as used in the Political Code. Peo-

ple V. Sacramento County, 45 Cal. 695. Their source

of power is derived from the Legislature and is exer-

cised by Boards of Supervisors. (Pol. Code, Sees. 4000,

4001; County Government Act 1897, Sees. 1, 2.) There-

fore, authority for any act of the Board of Supervisors

must be found in the statute. (County of Modoc v.

Spencer, 103 Cal. 498; Linden v. Case, 46 Cal. 171;

San Joaquin County v. Jones, 18 Cal. 327.)

Prior to 1907, and subsequent to 1897, the powers of

Boards of Supervisors of counties were expressly enum-

erated by the County Government Act (Stats. 1897, p.

452). See County of San Joaquin v. Biidd, 96 Cal. 47.

In 1903 the County did not have authority to operate

public utilities, neither under its general powers nor

under the specific powers conferred upon it by the

County Government Act. The general powers of
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counties, as defined by Political Code section 4003 (Code

Amendments 1880, p. 93) were:

1. To sue and be sued;

2. To purchase and hold lands within its limits;

3. To make such contracts and purchase and hold

such personal property as may be necessary to the

exercise of its powers;

4. To make such orders for the disposition or use of

its property as the interests of its inhabitants may
require

;

5. To levy and collect such taxes for the purposes

under its exclusive jurisdiction as are authorized

by law.

The specific powers of County Boards of Supervisors

in 1903 were defined by the County Government Act,

and this act does not include any provision for the op-

eration of public utilities in general, or in particular of

works and systems for furnishing- and supplying water

for domestic and irrig^ation purposes to its inhabitants.

III.

Once It is Established That the County of Los An-

geles Could Not Build Works of Its Ov^n for

Supplying Water to the Inhabitants of the Ter-

ritory Included Within Appellant's Franchise,

It Necessarily Follows That the Obligation of

This Contract Is Assumed by the City of Hunt-

ington Park With Respect to the Annexed Fruit-

land District.

When a municipality annexes either incorporated or

unincorporated territory, it assumes all of the obligations

of the prior occupation. This is an elementary rule.

The converse of this doctrine would be unconscionable,
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since it would permit the nullification of obligations by

mere change in the form of local government.

The general rule is expressed in a note in 47 L. R. A.

(N. S.) 607 as follows:

"In general, it may be said that the right of the

succeeding municipahty depends upon the character

of the prior occupation. If it is by right under an
existing contract with the authorities of the terri-

tory incorporated, the new incorporation takes sub-

ject to such rights and obligations; but if the occu-

pancy is not under an unexpired contract or fran-

chise, or is by license only, it seems that the con-

tinued occupancy of the streets and highways would
be subject to the control of the incorporating

municipality."

The decisions follow this view. In re Fruitzmle Sani-

tary District, 158 Cal. 453, the court said:

"It is generally held that where one municipal

corporation is annexed to another, the annexing
city takes over the functions of the annexed munici-

pality and the latter by virtue of the annexation is

extinguished and its property, powers and duties

are vested in the corporation of which it has be-

come a part." (158 Cal. 457.)

The court cited many cases in support of this rule,

and this case, which involved the annexation of a sani-

tary sewer district, has been followed in a number of

instances in California.

In Mount Pleasant v. Beckwith, 100 U. S. 514 (10

Otto), a town was divided and became parts of two

other towns. The court there said:

"In such a case, if no legislative arrangements

are made, the effect of the annulment and annexa-

tion will be that the two enlarged corporations will

be entitled to all the public property and immunities
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of the one that ceases to exist, and that they will

become liable for all the legal debts contracted by her

prior to the time zvhen the annexation is carried into

operation." (ItaHcs ours.)

Citing Thompson v. Abbott, 61 Mo. 176, and Swain v.

Seamens, 9 Wall. 254, and adding:

"When the benefits are taken the burdens are

assumed, the rule being that the successor who takes

the benefits must take the same cum onere, and that

the successor town is thereby estopped to deny that

she is liable to respond for the attendant burdens."

In Spring Water Company v. Monroe, 55 Wash. 195,

it was held that a town, upon incorporation, must exer-

cise its powers subject to the rights of a water company

to maintain pipes, etc., in its streets, acquired prior to

the incorporation by grant of the county commissioners.

In Belle v. Gleninlle, 27 Ohio CC, at page 181, the

county commissioners granted a railroad company a

franchise to build a road in then unincorporated terri-

tory. Later this territory was annexed to the city of

Cleveland, so that part of the railroad tracks were on

city streets. The claim was made on the part of the

plaintiff that this annexation had the effect of depriving

the railroad company of the right to operate the line

inside the city. The court said:

"This contention is not sound. If the law is as

claimed, every time the territorial limits of a munici-

pality are extended so as to take in unincorporated

territory, every street railroad operating under

authority of a municipality to the extent that its

lines are within the municipality and under the

authority of the county commissioners so far as its

lines are without the municipality would have its

property rights taken away by simply an annexation
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of such unincorporated territory to the municipaHty.

This is against reason and zvould perpetrate such a

wrong upon street railroad companies as cannot be

tolerated by the law." (Italics ours.)

In City of Westport v. Mulholland, 60 S. W. 77 (Mo.),

defendant constructed a railroad track on a county road

lyin^ within territory which was later annexed to the

city. The defendant later started to lay a second track

without first g-etting a permit from the city to tear up

the road. In its opinion the court said:

"That the city could not, by its ordinance, deprive

the railroad company of its franchise or impair the

oblig-ation of its contract with the County Court,

treating the grant of the franchise and its acceptance

as a contract, is a proposition of law that has not

been gainsaid in this country since the decision in

the Dartmouth Collesre Case."'t^'

In Peiinsylvania Water Company v. Pittsburg, 75 Atl.

945, a water company had been granted the right to serve

the Borough of Brushton with water. Subsequent to

the granting of this right, the borough was annexed to

the city of Pittsburg, and the city started to lay water

pipes in that territory. The court interpreted the grant

to the water company as exclusive, and said that it was

as if Pittsburg had itself enacted the ordinance granting

the right.

Mr. Dillon, in his work on Municipal Corporations,

Vol. Ill (5th ed.), sec. 1304, page 2143, says:

"If the franchise be granted by the authorities of

the municipality, the annexation of the territory in

which the franchise is to operate to another munici-

pality, or a change in the form of government of

the municipality, does not change the rights of the

grantee of the franchise." (Citing Grand Rapids

V. Grand Rapids Hydraulic Co., 66 Mich. 606.)
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And in McQuillan on Municipal Corporation, Vol. 4 (2nd

ed.), sec. 1805, pa^^e 792, is found the following state-

ment of the rule:

"The general rule seems to be that if a company
is granted a franchise in a certain territory which
is afterwards annexed to another municipality, the

franchise does not extend beyond the old limits of

the territory annexed, although the right conferred
by statute to exercise the franchise within the limits

of the territory annexed is not anmded thereby."

(Italics ours.) (Citing Baltimore v. Baltimore
CountM Water, etc., Co., 95 Md. 232; People v.

Deehdn, 153 N. Y. 528.)

The doubtfulness of any distinction that might be

made between franchises for a definite period and fran-

chises for an indefinite period in connection with the life

of franchises is expressed by Mr. Dillon in a footnote at

page 2057 of Volume III (5th ed. ) as follows:

"Some considerations suggest doubts of the sound-
ness of any general proposition that franchises in

streets are necessarily limited by the life of the

municipality itself. We have shown elsewhere that

the paramount control over the streets and highways
of a municipality is vested, not in the municipality

itself, but in the state, and that the municipality in

making a grant of a franchise only exercises author-

ity which is delegated to it by the state. The fran-

chise proceeds from the state, and not from the

municipality, and no just reason in support of the

view adopted can be deduced from a mere change
in the form of the municipal organization. The
views expressed assume that by annexation the cor-

porate life of the annexed territory is destroyed in-

stead of being merged in and continued as a part of

the corporate life of the municipality to which it is

annexed. They ignore the fact that by the great

weight of authority, including the Supreme Court
of the United States, the obligations of the annexed
locality dez'olve upon the consolidated municipality
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or upon the corporate body succeeding to the original

organization, and also leave out of consideration the

fact that the body corporate or members of a muni-
cipal corporation are not the mayor and council or

other local officers, but are the citizens and inhabi-

tants within the territorial limits, and that although

the form of corporate organization may change, such

change does not effect a change in. the members of
the corporation. Annexation to or consolidation with

a city or other municipality is either a leg'islative act

or the result of leg^islative authority, depending upon
the form in which it is efifected, and to give to annex-

ation or consolidation the effect of destroying or

impairing a property right which woidd otherwise

continiie, seems to be unjust and not the necessary

result of legal principles." (Italics ours.)

By the annexation of the previously unincorporated ter-

ritory in the Fruitland District in 1925, the City of Hunt-

ington Park stands in the shoes, so to speak, of the

county of Los Angeles with respect to the obligation of

appellant's franchise. The authorities cited put this

proposition beyond the realm of debate. The position of

appellees has to do with the nature and extent of the

franchise contract, and not with its existence, as a burden

upon the City of Huntington Park.

IV.

The Laying of Water Mains in the Fruitland District

and the Furnishing of Water to the Inhabitants

Thereof by the City of Huntington Park Would
Impair the Obligation of Appellant's Franchise

Contract.

It is alleged in the bill of complaint that

"Said defendant City of Huntington Park threat-

ens and intends to immediately lay pipes, pipe lines

and services and connections therewith in the pubHc
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streets and highways in said territory, under and
pursuant to said resolutions of intention and award,
and threatens and intends, as soon as said pipes and
pipe hnes are laid, to furnish and supply water
throuj:;:h and by means thereof to the inhabitants
of said territory, and threatens and intends to cause
said inhabitants to cease taking water from com-
plainant and to take water for all of their require-
ments only from said defendant City of Huntington
Park. That if said defendant City of Huntington
Park is permitted to lay said pipes and pipe lines

and to furnish water through and by means thereof
to said inhabitants, complainant's said business of
furnishing and supplying water to said inhabitants
will be and become destroyed, and complainant's said

property in said territory will be and become of no
value, and that such act or acts on the part of said

defendant City of Huntington Park will result in

the confiscation of plaintiff's said property now de-
voted to public use as aforesaid." [Tr. p. 10.]

These allegations in the bill bring the case squarely

within the doctrine of the Walla Walla case, supra,

where, in answer to the objection that the bill of com-

plaint did not show facts constituting an impairment of

the contract, the court said:

"We think, however, that it sufficiently appears

that, if the city were allowed to erect and maintain

competing waterworks, the value of those of the

plaintiff company would be materially impaired, if

not practically destroyed. The city might fix such

prices as it chose for its water, and might even

furnish it free of charge to its citizens, and raise the

funds for maintaining the works by a general tax.

It would be under no obligation to conduct them
for a profit, and the citizens would naturally take

their water where they could procure it cheapest.

The plaintiff, upon the other hand, must carry on
its business at a profit, or the investment becomes a

total loss. The question whether the city should

supply itself with water, or contract with a private
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corporation to do so, presented itself when the intro-

duction of water was first proposed, and the city

made its choice not to estabHsh works of its own.

Indeed, it expressly agreed, in contracting with the

plaintiff, that until such contract should be avoided

by a substantial failure upon the part of the com-

pany to perform it, the city should not erect, main-

tain, or become interested in any waterworks except

the plaintiff's. To require the plaintiff to aver spe-

cifically how the establishment of competing water-

works would injure the value of its property, or de-

prive it of the rent agreed by the city to be paid,

is to demand that it should set forth facts of general

knowledge and within the common observation of

men. That which is patent to anyone of average

understanding need not be particularly averred."

To the same effect, City of Vickshurg v. Vickshurg

Water Works Co., 202 U. S. 453.

In Southern Bell Telephone Co. v. Mobile (1907), 162

Fed. 523, the court said, at page 532:

"A right of way upon a public street, whether

granted by an act of legislature or ordinance of the

city council, is an easement, and as such is a proper-

ty right and entitled to all the constitutional pro-

tection afforded other property and contracts."

See, also:

Kansas Natural Gas Co. v. Haskell (1909), 172

Fed. 545

;

Stockton Gas Co. v. San Joaquin Co. (1905), 148

Cal. 313;

South Pasadena v. Pasadena Land Co. (1908),

152 Cal. 579;

Hamilton Traction Co. v. Hamilton Transit Co.

(1904), 69 Oh. St. 402, 69 N. E. 991.
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V.

The Equities in This Case Are All in Favor of

Appellant.

It is apparent from the cases discussed under point I

of this brief that the Supreme Court was deeply im-

pressed by ^^he manifest injustice of subjecting the private

company to municipal competition after it had made
heavy investment and borne the burdens of pioneering.

Mr. Justice Day says, in the Vicksburg case, supra:

"It needs no argument to demonstrate, as was
pointed out in the Walla Walla case, that the com-
petition of the city may be far more destructive

than that of a private company. The city may con-

duct the business without xegard to the profit to be

gained, as it may resort to public taxation to make
up for losses. A private company would be com-
pelled to meet the grantee upon different terms, and
would not likely conduct the business unless it could

be made profitable." (202 U. S. 470.)

And in the Madera case, supra, Mr. Justice Holmes says

:

"It is impossible not to feel the force of the plain-

tiff's argument as a reason for interpreting the

Constitution so as to avoid the result if it might be.

* * * It is left to depend upon the sense of

justice that the city may show." (228 U. S. 456.)

What sense of justice has the City shown in the instant

case? Compare the attitude, if the court please, of ap-

pellant with that of the City. Not wishing to stand in

the way, if the inhabitants of the City deem it to their

best interests as a matter of pubhc policy to engage in

the business of furnishing water to the consumers in the

Fruitland District, appellant, prior to the adoption of the

resolution of intention to lay water mains in this district,

as is alleged in the bill of complaint, "transmitted to said

defendant City of Huntington Park an offer in writing

to sell all of complainant's pipes, pipe lines, service pipes,
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water meters, and connections in said Fruitland District,

but that said defendant City failed and refused to accept

said offer, and failed and refused to enter into any
negotiations for the purchase of complainant's said prop-

erty, and failed and refused to purchase the same or any
part thereof". [Tr. p. 9.] Even if appellant had not

made such offer, proceedings for the acquisition of this

property under the law of eminent domain were open to

the city. See Title VII, Code of Civil Procedure of the

State of California.

But the City would have none of this. It proceeds

without the slightest consideration of justice, bent only

on the complete destruction of private property which has

to provide this necessity of life that this community

prospered and grew. As was said by the Supreme Court

of California in San Diego Water Co. v. City of San

Diego, 118 Cal. 556:

"But this is not an ordinary business enterprise.

Those who engaged in it put their property entirely

into the hands of the public. Having once embarked,

it is beyond their power to draw back. They must
always be ready to supply the public demand, and
must take the risk of any falling off in that demand.
They cannot convert their property to any other

use, however unprofitable the public use may be-

come." (118 Cal. 558.)

Surely such considerations move a court of equity to

follow the road so plainly marked by the Supreme Court

of the United States, and to restrain the consummation

of this unjust plan.

The decree of the District Court dismissing appellant's

bill of complaint should be reversed.

Paul Overton,

E. VV. Brewer, Jr.,

Attorneys for Appellant.
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2. The county of Los Angeles had no authority at

the time of the granting of appellant's franchise to erect

works for supplying its inhabitants water for domestic

and irrigation purposes.

3. Appellant's third point in effect is that because of

the absence of the power of the county to furnish and

supply water to the inhabitants of Fruitland District

and because of the absence of the power of the county

to erect works for supplying water to the inhabitants of

the county, Ordinance No. 72 in effect granted an ex-

clusive franchise to the appellant, and barred the county,

the city of Huntington Park, and every other city or

individual from undertaking to supply water to such in-

habitants.

4. Appellant's fourth point is that the laying of water

mains in the Fruitland District and the furnishing of

water to the inhabitants thereof by the city of Huntington

Park would impair the obligation of appellant's franchise

contract.

5. Appellant's fifth point is that the equities in this

case are all in favor of appellant.
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ARGUMENT.

I.

The Granting of a Franchise to Appellant Did Not
Place a Limitation Upon the Operation of the

General Laws of the State, Nor Upon the Powers

of the Municipalities Organized Under Those

Laws.

At the time of the granting of plaintiff's franchise the

Municipal Corporation Act of 1883 was in full force and

effect. Under the amendment of section 862, subdivision

3 of this act, which amendment was enacted in 1885, the

board of trustees of cities of the sixth class had power:

"Third—To contract for supplying the city or

town with water for municipal purposes, or to ac-

quire, construct, repair and manage pumps, aque-

ducts, reservoirs, or other works, necessary or proper

for supplying water for the use of such city or its

inhabitants, or for irrigating purposes therein."

Statutes 1883, p. 94;

Statutes 1885, p. 127.

The foregoing provision was in effect on April 13, 1903.

Also cities of the sixth class had at that time a right

to incur indebtedness for carrying out the purposes of

subdivision 3 of said section 862.

California Statutes, 1901, page 27, section 1, and part

of section 2 provide as follows:

"Section 1. Any city, town or municipal corpora-

tion incorporated under the laws of this state, may
as hereinafter provided incur indebtedness to pay the

cost of any municipal improvement requiring an ex-

penditure greater than the amount allowed for such

improvement by the annual tax levy.
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"Section 2. Whenever the legislative branch of

any city, town or municipal corporation shall, by

resolution passed by vote of two-thirds of all its

members and approved by the executive of said mu-

nicipality, determine that the public interest or neces-

sity demands the acquisition, construction or com-

pletion of any municipal improvement, including

bridges, water works, water rights, sewers, light or

power works or plants, buildings for municipal uses,

school houses, fire apparatus, and street work, or

other works, property or structures necessary or

convenient to carry out the objects, purposes and

powers of the municipality, the cost of which will be

too great to be paid out of the ordinary annual income

and revenue of the municipality, it may at any subse-

quent meeting of such board, by a vote of two-thirds

of all its members, and also approved by the said

executive, call a special election and submit to the

qualified voters of said city, town or municipal corpo-

ration the proposition of incurring a debt for the pur-

pose set forth in said resolution."

This act is one under which California municipalities

have for many years, and do today, bond themselves for

the construction of water works.

Likewise, at the time of the grant of plaintiff's fran-

chise the General Laws of California provided for the

annexation of uninhabited territories to municipalities

(Statutes 1899, p. 39) and of inhabited territories to

municipalities. (Statutes 1889, p. 358.) Both of these

laws, with some slight amendments, are in effect today.

At the time the Board of Supervisors granted plaintiff's

franchise it was contemplated by law that any portion of

the county might at any time be annexed to any adjacent
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municipalities of the sixth class might acquire, construct

and operate works for the supplying of water to their

inhabitants, or for irrigating purposes within their cor-

porate boundaries.

The Board of Supervisors could not render inoperative

the provision of the General Laws and the powers and

privileges of municipalities organized thereunder.

Adopting and reiterating the following decisions con-

tained on page 28 of appellant's brief, we submit that

the appellant took its franchise subject to the foregoing

General Laws of California and that the provisions of

those laws were read into and became a part of appel-

lant's franchise:

"and the settled law of the land at the time a con-

tract is made becomes a part of it and must be read

into it."

Weinrich Co. v. Johnston Co., 28 Cal. App. 144.

*'A11 applicable laws in existence when an agree-

ment is made necessarily enter into it and form a

part of it as fully as if they were expressly referred

to and incorporated in its terms."

Marshall v. Wentz, 28 Cal. App. 540.

"As this court often has held, the laws in force

at the time and place of the making of a contract

and which affect its validity, performance and en-

forcement, enter into and form a part of it as if they

were expressly referred to or incorporated in its

terms."

Northern Pacific Railway Co. v. Wall, 241 U. S.

%7, 60 L. Ed. 905, at 907.
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11.

The Lack of Power of the Supervisors or County to

Erect Works for and Engage in the Supplying of

Water Does Not Make Grant to Licensee Exclu-

sive Unless so Expressed.

A limitation upon the power of an officer or legislative

or governing body granting a franchise does not enlarge

the powers of that officer or body or enlarge the privileges

granted under such franchise beyond those expressly set

forth therein. This was determined by the Supreme Court

of California as early as 1862, in Fall v. County of Sutter,

et al, 21 Cal. 237.

In 1850 the Legislature of California passed an act

concerning public ferries by which the courts of sessions

of the several counties were authorized, upon proper ap-

plication, to establish ferries and to license the applicants

to receive tolls fixed in amount by the court upon com-

plying with the provisions of the act. Under this act

the plaintiffs, in 1852, obtained the license to build a

bridge across the Feather River near the city of Marys-

ville and to take tolls thereon for the period of 20 years.

The bridge was constructed and the plaintiffs complied

with the provisions of the law in all respects as to its

maintenance. In 1855 another act was passed giving the

authority to establish toll-bridges and ferries to super-

visors of the several counties and regulating the mode

in which licenses should be given and renewed and the

tolls fixed and prescribing the duties of the licensees. Un-

der the color of an act of the Legislature passed April

11, 1859, there was granted to the county of Sutter the

right and privilege of constructing and keeping across
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Feather River a bridge for public use, the cost of the

bridge to be paid in the manner in said bill provided, and

when so paid the bridge was to be free for all crossings

for persons or property.

The judge of the county court of Sutter having denied

plaintiffs' bill for injunction, appeal was taken to the Su-

preme Court, and the Supreme Court, in affirming the de-

cision of the lower court, among other things said:

"We do not consider it necessary to criticise very

closely the provisions of the Act of 1850 or 1855

in reference to bridges, ferries, etc., to determine

whether the rights of the plaintiffs are governed by

the first or last of these statutes, or both together;

nor is it necessary to decide the question of the power

of the Legislature to divest itself, by way of grant,

of the right to make any further or other grant of

a ferry or bridge franchise, so as to interfere with the

business or profits of the one first granted. For it is

not pretended that any express grant was made to

the plaintiffs here to this effect. The Acts of 1850

and 1855, while they empower the court of sessions

in one case, and the board of supervisors in the

other, to grant this franchise, do not purport to make

the grant in exclusion of the right of the state, or the

board, or the court, to grant to anyone else a fran-

chise for a bridge or ferry in the same neighborhood,

or so situated as to interfere with the first. These

franchises, being sovereign prerogatives, belong to

the political power of the state, and are primarily

represented and granted by the Legislature as the head

of the political power; and the subordinate bodies or

tribunals making the grants are only agents of the

Legislature in this respect. But the delegation of

these powers to these subordinates in no way impairs

the power of the Legislature to make the grant. The
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effect of the grant is unquestionably to give a right

of property to the grantee or licensee; and it would

not be in the power of the Legislature to divest this

property or transfer it to another person, so long as

the owner held in obedience to the law. No attempt

is made to divest this property, or to destroy or im-

pair this franchise. What the appellants contend

for is, that not only have they this property and this

franchise, but they have also the right to insist that

no other franchise of like kind shall be granted, the

effect of which would be to impair the value and take

away the profits of their own; in other words, that

their grant is of the exclusive right to the profits of

the travel in the neighborhood—at least within the

distance of this bridge to their own. We think the

rule is settled to the contrary at this day. Ever since

the great case of the Charles River Bridge Company v.

Warren Bridge Coinpany (11 Pet. 548), these grants

have been held not exclusive—as granting a right, but

not as estopping the granting power from making

other grants, though the effect of the last be to de-

stroy the profits of the first.

''(See, also, Hartford v. East Hartford, 11 Pet.

534; Bank of Ohio v. Knapp, 16 How. 369; Bush
V. Peru Bridge Co., 3 Ind. 21 ; Indian Canon Road v.

Robinson, 13 Cal. 510.)

**The question is very fully considered in the cases

of the Supreme Court of the United States and in

the case of 3 Indiana. The reasoning upon which

the conclusion negativing the claim of the grantee

goes is, that the grant is not in terms a grant of an

exclusive right; and that the government holding this

power, to be exercised for the public interest and

convenience, is not to be presumed to part with it;

but the intent to do so must affirmatively appear, and

be plain and manifest, and that this intent is not



—11—

shown from a mere grant of the franchise and privi-

leg-e, this grant being effectual to show that the Leg-

islature had given the particular right to one grantee,

but not proving that the Legislature had divested

itself of the power to grant in the same vicinity to

any other."

Fall V. County of Sutter. 21 Cal. 237, 250-253.

In the foregoing case the Court of Sessions did not

have the power to itself construct and operate toll-bridges,

but the absence of this power did not vest in the plaintiffs

any greater rights or more exclusive privileges than they

would have had if the Court of Sessions had been vested

with the right to construct and operate toll-bridges; or,

stating the proposition from another angle, the absence

of this power in the Court of Sessions did not convey to

the licensees any rights, powers or privileges not expressly

contained in his franchise, and did not convert a mere

general franchise into an exclusive one.

Likewise, in this present case, if the Board of Super-

visors on April 13, 1903, did not have the power to itself

erect works for and engage in the supplying of water, that

fact would not vest in appellant any greater or more ex-

clusive privilege than would have been vested if the Board

of Supervisors had possessed full power to erect works

and engage in the supplying of water. The lack of such

power in the Board of Supervisors did not convert a mere

general franchise into an exclusive one.

The United States Supreme Court has held to the same

effect in Wright v. Nagle, 101 U. S. 791 (25 Law Ed.

921). Mr. Chief Justice Waite, in delivering the opinion

of the court, said:
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"This was a suit in equity, brought by Wright and

Shorter in the Superior Court of Floyd county, Geor-

gia, to restrain the defendants from continuing and

maintaining a toll-bridge across the Etowah River, at

Rome, in that county. The facts are these : In July,

1851, the inferior court of Floyd county entered

into a contract with one H. V. M. Miller, by which

the court, for a good and valuable consideration,

granted to Miller and his heirs and assigns forever,

so far as it had authority for that purpose, the exclu-

sive right of opening ferries and building bridges

across the Oostanaula and Etowah rivers, at Rome,

within certain specified limits. Miller, on his part,

bound himself by certain covenants and agreements

appropriate to such a contract. He afterwards as-

signed his rights under the contract, so that when

this suit was commenced the complainants, Wright

and Shorter, were the owners. Large amounts of

money were expended in building and maintaining

the required bridges, and the franchise is a valuable

one. In December, 1872, the commissioners of roads

and revenue for the county authorized the defendants

to erect and maintain a toll-bridge across the Etowah,

within the limits of the original grant to Miller. The

bill avers that 'The said board of commissioners in

the making and conferring of said franchise exercised

legislative powers conferred upon it by the laws of

the state; that the said grant is in the nature of a

statute of the Legislature; that the same is an in-

fringement of the said grant and contract made by

the said superior (inferior) court to and with the

said H. V. M. Miller, under whom complainants

hold, and impairs the obligation and validity thereof,

and is repugnant to the Constitution of the United

States, art 1, sec. 10, par. 1, which prohibits a state

from passing any law impairing the obligation of
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contracts; and the complainants pray that the said

grant to said defendants be by this court annulled

and declared void, and the defendants perpetually

enjoined from any exercise of the privileges thereby

conveyed and granted. * * *' Exclusive rights

to public franchises are not favored. If granted, they

will be protected, but they will never be presumed.

Every statute which takes away from a legislature

its power will always be construed most strongly in

favor of the state. These are elementary principles.

The question here is, whether the Legislature of

Georgia conferred on the inferior courts of its sev-

eral counties the power of contracting away the right

of the state to establish such ferries and bridges in

a particular locality as the ever changing wants of

the public should in the progress of time require.

In our opinion it did not. It gave these courts the

right to establish ferries or bridges, but not to tie

the hands of the public in respect to its future neces-

sities. The right to establish one bridge and fix its

rates of toll does not imply a power to bind the state

or its instrumentalities not to establish another in

case of necessity."

In the case now before the court the right of the Board

of Supervisors to grant a franchise did not "tie the hands

of the public in respect to its future necessities." It "does

not imply a power to bind the state or its instrumentalities

not to establish" waterworks "in case of necessity."

The case of United Railroads of San Francisco v. City

and County of San Francisco, 249 U. S. 516-519, follows

the ruling laid down in the Knoxville Water Company

case and in the Madera Waterworks case. In the United

Railroads case of San Francisco, plaintiff had a franchise

to maintain two tracks on Market street in the city of
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San Francisco. The city of San Francisco was about

to construct a municipal street railroad on Market street

and adjoining streets in San Francisco with tracks on the

two sides of the plaintiff's double tracks for more than

five blocks, and to effect a certain crossing over plain-

tiff's tracks. Plaintiff sought to restrain the city from

the construction of its tracks. The franchise of the

plaintiff to maintain its two tracks on Market street was

granted to its predecessor in title in September, 1879.

At that time, by section 499 of the Civil Code of Cali-

fornia,

"two corporations may be permitted to use the same

streets, each paying an equal portion for the con-

struction of the track; but in no case must two rail-

road corporations occupy and use the same street or

track for a distance of more than five blocks."

Section 5 of the order of the board of supervisors

granting the franchise to plaintiff's predecessor provides

as follows:

"It shall be lawful for the board of supervisors

of the city and county of San Francisco to grant

to one other corporation, and no more, the right to

use either of the aforesaid streets for a distance of

five blocks, and no more, upon the terms and condi-

tions specified in the 499th section of the Civil Code

of this state. This section shall apply to persons

and companies, as well as corporations."

Mr. Justice Holmes, in delivering the opinion of the

court, upon the construction of said sections 499 and 5,

said:

"We agree with the district court that these sec-

tions did not give to the plaintiff the right it claims.
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"The section of the code would seem to be a limita-

tion of the powers conferred upon the board of

supervisors by that and the adjoining sections, not

a contract by the state, or an authority to the board

to contract, against a larger use of the streets. It

most naturally is read as merely a general law de-

claring the present legislative policy of the state."

In the case at bar, "a limitation of the powers conferred

upon the Board of Supervisors" would not constitute "a

contract by the state, or an authority to the board to

contract against a larger use of the streets" of the city

of Huntington Park.

III.

Appellant Acquired by His Franchise Only Such

Rights as Were Granted in Clear and Specific

Terms. Nothing Was Granted by Implication.

Section 1069 of the Civil Code of California, enacted

March 21, 1872, provides that:

''Interpretation against grantor. A grant is to be

interpreted in favor of the grantee, except that a

reservation in any grant, and every grant by a public

officer or body, as such, to a private party, is to be

interpreted in favor of the grantor."

In 1891, in Coosaw Mining Company v. State of South

CaroHna, 144 U. S., p. 562, Mr. Justice Harlan laid

down the principle which we believe controls in this case.

Mr. Justice Harlan said:

"The doctrine is firmly estabHshed that only that

which is granted in clear and explicit terms passes

by a grant of property, franchises, or privileges in

which the government or the public has an interest.
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* * * Statutory grants, of that character, are

to be construed strictly in favor of the pubHc, and

whatever is not unequivocally granted is withheld;

nothing passes by mere implication. * * * This

principle, it has been said, 'is a wise one, as it serves

to defeat any purpose concealed by the skillful use

of terms to accomplish something not apparent on

the face of the act, and thus sanctions only open

dealing with legislative bodies/
"

The case of Knoxville Water Co. v. City of Knoxville,

200 U. S. 22, 25, decided in 1905 (cited and quoted from

by appellant), crystalized former decisions and firmly

established the rule which has been since followed by the

United States courts, as well as by the courts of Cali-

fornia.

The facts in that case, briefly stated, are:

Prior to 1882, the city of Knoxville determined to es-

tablish a system of waterworks and to that end purchased

certain real estate. The scheme was then abandoned.

On July 1, 1882, the city entered into an agreement with

the plaintiff by which the plaintiff was to erect and estab-

lish, on the land acquired by the city, a system of water-

works, for the purpose of furnishing water to the city

and its inhabitants. The city covenanted and agreed,

among other things,

"not to grant to any other person or corporation,

any contract or privileges to furnish water to the city

of Knoxville, or the privilege of erecting upon the

public streets, lanes, or alleys, or other public grounds,

for the purpose of furnishing said city or the inhab-

itants thereof with water for the full period of thirty

years from the 1st day of August, A. D. 1883, pro-
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vided the company comply with the requirements and

obligations imposed and assumed by them under and

by virtue of this agreement."

It was further agreed that at the expiration of fifteen

years from the time fixed for the completion of the water-

works, or, in certain event, at the expiration of each and

every year thereafter, the city would have the option to

purchase the waterworks from the plaintiff. On Febru-

ary 2nd, 1903, the Legislature of Tennessee passed an

act enabling the city of Knoxville to exercise its said option

to purchase. To that end the city authorized the issuance

of bonds. Thereafter, on April 3rd, 1903, the Legisla-

ture amended its Act of February 2, 1903, and authorized

city of Knoxville to acquire, own and operate a system

of waterworks, either by purchase or construction, and

for such purpose to issue interest-bearing bonds in an

amount not exceeding $750,000.00. Accordingly, on July

2nd, 1903, an election was held and bonds voted. On
or about May 20, 1904, the city council of Knoxville

conceived and was about to enter upon a plan of estab-

lishing a system of waterworks wholly independent of

and in competition with that maintained by the plaintiff.

Suit was thereupon brought upon the theory that the legis-

lative enactments of 1903 were laws impairing the obliga-

tion of the contract of 1882 and upon the further theory

that the maintenance by the city of a system of water-

works in competition with those of the plaintiff would

inevitably destroy the value of the latter's property and

would be a taking of the company's property for public

use without compensation, in violation of the due process

of law enjoined by the 14th amendment. A perpetual

injunction was asked.



—18—

Mr. Justice Harlan stated the question involved as

follows

:

"The fundamental question in the case is whether

the city, by the agreement of 1882, or in any other

way, has so tied its hands by contract that it can-

not, consistently with the constitutional rights of the

water company, establish and maintain, a separate

system of waterworks of its own. If the city made

no such contract, that will be an end of the case."

Justice Harlan, in delivering the opinion of the court,

among other things, said:

''While there is no case precisely like the present

one in all its facts, the adjudged cases lead to no

other conclusion than the one just indicated. We may
well repeat here what was said in a somewhat similar

case, where a municipal corporation established gas

works of its own in competition with a private gas

company which, under previous authority, had placed

its pipes, mains, etc., in public streets to supply, and

was supplying, gas for a city and its inhabitants:

'It may be that the stockholders of the plaintiff sup-

posed, at the time it became incorporated, and when
they made their original investment, that the city

would never do what evidently is contemplated by

the ordinance of 1889. And it may be that the erec-

tion and maintenance of gas works by the city at

the public expense, and in competition with the plain-

tiff, will ultimately impair, if not destroy, the value

of the plaintiff's works, for the purpose for which

they were established. But such considerations can-

not control the determination of the legal rights of

parties. As said by this court in Curtis v. Whitney,

13 Wall. 68, 70, 20 L. Ed. 513, 514: "Nor does

every statute which affects the value of a contract

impair its obligation. It is one of the contingencies
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to which parties look now in making a large class of

contracts, that they may be affected in many ways

by state and national legislation." If parties wish

to guard against contingencies of that kind they must

do so by such clear and explicit language as will take

their contracts out of the established rule that public

grants, susceptible of two constructions, must receive

the one most favorable to the public' Hamilton Gas-

light & Coke Co. V. Hamilton, 146 U. S. 258, 268, 36

L. Ed. 963, 968, 13 Sup. Ct. Rep. 90; Skaneateles

Waterworks Co. v. Skaneateles, 184 U. S. 354. 363,

46 L. Ed. 585, 590, 22 Sup. Ct. Rep. 400.

"So in Joplin v. Southwest Missouri Light Co.,

191 U. S. 150, 156, 48 L. Ed. 127, 129, 24 Sup. Ct.

Rep. 43, which involved the question whether a city

could establish its own electric plant in competition

with that of a private corporation, the court said:

'The limitation contended for is upon a governmental

agency, and restraints upon that must not be readily

impHed. The appellee concedes, as we have seen, that

it has no exclusive right, and yet contends for a Hmi-

tation upon the city which might give it (the appel-

lee) a practical monopoly. Others may not seek to

compete with it, and if the city cannot, the city is

left with a useless potentiality, while the appellee ex-

ercises and enjoys a practically exclusive right. There

are presumptions, we repeat, against the granting

of exclusive rights, and against limitations upon the

powers of government.'

"Again, in the recent case of Helena Waterworks
Co. V. Helena, 195 U. S. 383, 392, 49 L. Ed. 245,

250, 25 Sup. Ct. Rep. 40, where a city established

its own system of waterworks in competition with

that of a private company, the court, observing that

the city had not specifically bound itself not to con-

struct its own plant, said: 'Had it been intended
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to exclude the city from exercising- the privilege of

establishing its own plant, such purpose should have

been expressed by apt words, as was the case in Walla

Walla V. Walla Walla Water Co., 172 Cal. U. S. 1, 43

L. Ed. 341, 19 Sup. Ct. Rep. 77. It is doubtless

true that the erection of such a plant by the city will

render the property of the water company less val-

uable and, perhaps, unprofitable; but if it was in-

tended to prevent such competition, a right to do

so should not have been left to argument or implica-

tion, but made certain by the terms of the contract.'

To the same effect, as to the principle involved, are

Washington & C. Tump. Co. v. Maryland, 3 Wall.

210, 213, 18 L. Ed. 180, 182; Stein v. Bienville Water

Supply Co., 141 U. S. 67, 81, 35 L. Ed. 622, 628, 11

Sup. Ct. Rep. 892; Long Island Water Supply Co. v.

Brooklyn, 166 U. S. 685, 41 L. Ed. 1165, 17 Sup.

Ct. Rep. 718.

"It is, we think, important that the courts should

adhere firmly to the salutary doctrine underlying the

whole law of municipal corporations and the doctrines

of the adjudged cases, that grants of special privileges

affecting the general interests are to be liberally con-

strued in favor of the public, and that no public body,

charged with public duties, be held, upon mere impli-

cation or presumption, to have divested itself of

its powers.

"As, then, the city of Knoxville cannot be held to

have precluded itself by contract from establishing

its own independent system of waterworks, it becomes

unnecessary to consider any other question in the case.

The judgment of that court dismissing the bill must

be affirmed."

To the same effect see Madera Waterworks v. City of

Madera, 228 U. S. 454-457, decided in 1913; also United
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Railroads of San Francisco v. City and County of San

Francisco, 249 U. S. 516-519, decided in 1919.

The Supreme Court of California has followed the rule

laid down in Knoxville Water Co. v. City of Knoxville,

200 U. S. 22.

In Clark v. City of Los Angeles, 160 Cal. 30, 39,

Justice Shaw said

:

"It is a general principle of construction, too well

established to require discussion, that grants of fran-

chises and special privileges by the state to private

persons or corporations are to be construed most

strongly in favor of the public, and that, where the

privilege claimed is doubtful, nothing is to be taken

by mere implication as against public rights. ( Charles

River B. Co. v. Warren B. Co., 11 Pet. (U. S.)

543 (9 L. Ed. 772>); Helena W. Co. v. Helena, 195

U. S. 392 (25 Sup. Ct. 40, 49 L. Ed. 245); Knox-

ville W. Co. V. Knoxville, 200 U. S. 'hZ (26 Sup.

Ct. 224, 50 L. Ed. 353); Mayrhofer v. Board, 89

Cal. 112 (23 Am. St. Rep. 451, 26 Pac. 646); Skelly

V. School Dist., 103 Cal. 655 {Z7 Pac. 643); Witter

V. School Dist., 121 Cal. 350 (66 Am. St. Rep. 33,

53 Pac. 905).)"

In Sunset Tel. & Tel. Co. v. Pasadena, 161 Cal. 265,

273, Justice Angellotti, in delivering the opinion of the

court, among other things said:

"It is a well settled principle that grants contained

in public statutes or made by public officers or public

bodies are to be strictly construed in favor of the

public, the rule being clearly stated in Knoxville

Water Co. v. Knoxville, 200 U. S. 22, 33 (50 L. Ed.

353, 26 Sup. Ct. 224), as follows: 'Only that which

is granted in clear and explicit terms passes by a
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grant of property, franchises, or privileges in which

the government has an interest. Statutory grants

of that character are to be construed strictly in favor

of the public, and whatever is not unequivocally

granted is withheld. Nothing passes by implication.'

This rule of construction of public grants has been

incorporated in our Civil Code, section 1069 of the

Civil Code providing: *A grant is to be interpreted

in favor of the grantee, except that a reservation

in any grant, and every grant by a public officer or

body, as such, to a private party, is to be interpreted

in favor of the grantor.' The italics are, of course,

ours. (See opinion of Chief Justice Beatty in Oak-

land V. Oakland Water Front Co., 118 Cal. 174

and 175 (50 Pac. 277), and Clark v. City of Los An-

geles, 160 Cal. 30 (116 Pac. 722)."

In the Matter of Russell, 163 Cal. 668, 678, Justice

Shaw again held as follows

:

"It is an established principle of construction, ap-

plicable to constitutions as well as to statutes, that

grants thereby made to private persons or public

service corporations of rights belonging to the state

or to the public 'are to be construed most strongly

in favor of the public' {Clark v. Los Angeles, 160

Cal. 39 (116 Pac. 725) ; Sunset etc. Co. v. Pasadena,

161 Cal. 273 (118 Pac. 799).) 'Only that which

is granted in clear and explicit terms passes' by such

grant. 'Nothing passes by implication.' (Knoxville

Water Co. v. Knoxville, 200 U. S. 33 (50 L. Ed.

353, 26 Sup. Ct. Rep. 224).)"

In Rogers Park Water Co. v. City of Chicago, et al.,

131 111. App. 35, Z7, 52, the court held that a franchise,

exclusive by its terms, did not bar the annexing munici-

pality from exercising those rights which, by franchise,
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had been previously granted to a private corporation

by the village annexed.

The court in that case followed the rule early established

by the United States Supreme Court and in its opinion

stated that:

"Grants of franchises and special privileges are

always to be construed most strongly against the

donee and in favor of the public. Turnpike Co. v.

Illinois, 96 U. S. 63.

"The universal rule in doubtful cases is that the

construction shall be against the grantee and in favor

of the government. Oregon Railway Co. v. Ore-

gonian Ry. Co., 130 U. S. 1.

"The doctrine is firmly established that only that

which is granted in clear and special terms passes

by a grant of property, franchises or privileges in

which the government or the public has an interest.

Statutory grants of that character are to be con-

strued strictly in favor of the public, and whatever

is not unequivocally granted is withheld. Nothing

passes by mere implication. Coosaw Mining Co. v.

South Carohna, 144 U. S. 550."

From the foregoing cases it will be observed that the

appellant, by Ordinance No. 72 of Los Angeles county,

California, was granted only such rights and privileges

as were expressly set forth in said ordinance or franchise.

No single word appears which implies, suggests or inti-

mates that there was even a suspicion of an intent on

the part of the licensor to grant or on the part of the

licensee to receive any exclusive privileges. There is no

ambiguity in the terms of the ordinance or franchise,

and surely the appellant will not now be permitted to read
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into his franchise an intent or an ambiguity of which

there is no evidence.

We respectfully direct the court's attention to the fact

that in the case of Walla Walla v. Walla Walla Water

Works, 172 U. S. 1, cited and quoted from by appellant,

was a case where the city of Walla Walla, by express

words in its contract, had barred itself from doing the

thing for which it had granted a franchise.

Likewise, we wish to direct the court's attention to the

fact that the case of City of Vicksburg v. Vicksburg

Waterworks Co., 202 U. S. 453, was a case where the

City of Vicksburg had, by express terms, granted an,

exclusive franchise to the licensee, the terms of exclusion

being so plain that there could be no doubt as to the intent

of the franchise.

IV.

Annexation of the Fruitland District to City of Hunt-

ington Park Did Not Diminish or Add to the

Rights of Appellant.

Without argument we will concede that when the Fruit-

land District was annexed to the city of Huntington Park

the rights of the owner of the franchise granted by said

Ordinance 72 were in no wise altered. The rights and

privileges of the owner of that franchise were neither

diminished nor added to.
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The Laying of Water Mains in the Fruitland District

and the Furnishing of the Water to the Inhabit-

ants Thereof by the City of Huntington Park

Would Not Impair the Obligation of Appellant's

Contract.

At the risk of repetition, we again quote a part of the

opinion of Mr. Justice Harlan in Knoxville Water Co.

V. City of Knoxville, 200 U. S. 22-25

:

"We may well repeat here what was said in a

somewhat similar case, where a municipal corporation

established gas works of its own in competition with

a private gas company which, under previous author-

ity, had placed its pipes, mains, etc., in public streets

to supply, and was supplying, gas for a city and its

inhabitants: 'It may be that the stockholders of

the plaintiff supposed, at the time it became incor-

porated, and when they made their original invest-

ment, that the city would never do what evidently

is contemplated by the ordinance of 1889. And it

may be that the erection and maintenance of gas

works by the city at the public expense, and in com-

petition with the plaintiff, will ultimately impair, if

not destroy, the value of the plaintiff's works, for

the purpose for which they were established. But

such considerations cannot control the determina-

tion of the legal rights of parties. As said by this

court in Curtis v. Whitney, 13 Wall. 68, 70, 20 L. Ed.

513, 514: 'Nor does every statute which affects

the value of a contract impair its obligation. It is

one of the contingencies to which parties look now
in making a large class of contracts, that they may
be affected in many ways by state and national legis-

lation.' If parties wish to guard against contingencies

of that kind they must do so by such clear and ex-
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plicit language as will take their contracts out of the

established rule that public grants susceptible of two

constructions, must receive the one most favorable to

the public'
"

In Madera Waterworks v. City of Madera, 228 U. S.

454-457 (also cited and quoted from by appellant in its

brief), follows the rule laid down in Knoxville Water

Company v. City of Knoxville. The facts in that case

are stated by the court as follows:

"The ground of the suit is that the state constitu-

tion provides that in any city where there are no

public works owned by the municipality for supplying

the same with water, any individual or corporation

of the state shall have the privilege of using the pub-

lic streets and laying down pipes, etc., for the pur-

pose, subject to the right of the municipal govern-

ment to regulate the charges. Art. 11, Sec. 19. It is

argued that this provision, coupled with the duty

imposed on the governing body to fix water rates

annually, and the corresponding duty of the water

company to comply with the regulations, both under

severe penalties (Art. 14, Sees. 1, 2, Act of March

7, 1881, Sees. 1, 7, 8), imports a contract that the

private person or corporation constructing works as

invited shall not be subject to competition from the

public source. Otherwise, it is pointed out, the same

body will be called upon to regulate the plaintiff's

charges and to endeavor to make a success of the city

works. Furthermore, the plaintiff is forbidden by

other provisions to divert its property to other uses,

and, again, will be called on to pay taxes to help its

rival to succeed. Thus, it is said, the city proposes

to destroy the plaintiff's property, contrary to the

14th Amendment of the Constitution of the United

States."
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Mr. Justice Holmes, delivering the opinion of the court,

stated

:

"But if, when the plaintiff built, the Constitution

of the state authorized cities to build waterworks

as well after works had been built there by private

persons as before, the plaintiff took the risk of what

might happen. An appeal to the 14th Amendment
to protect property from a congenital defect must

be vain. Abilene Nat. Bank v. Dolley, 228 U. S. 1, 5,

ante, 707, 33 Sup. Ct. Rep. 409. It is impossible

not to feel the force of the plaintiff's argument as

a reason for interpreting the Constitution so as to

avoid the result, if it might be, but it comes too late.

There is no pretense that there is any express promise

to private adventurers that they shall not encounter

subsequent municipal competition. We do not find

any language that even encourages that hope, and

the principles established in this class forbid us to

resort to the fiction that a promise is implied.

"The constitutional possibility of such a ruinous

competition is recognized in the cases, and is held not

sufficient to justify the implication of a contract.

Hamilton Gaslight & Coke Co. v. Hamilton, 146 U. S.

258, 36 L. Ed. 963, 13 Sup. Ct. Rep. 90; Joplin v.

Southwest Missouri Light Co., 191 U. S. 150, 156, 48

L. Ed. 127, 129, 24 Sup. Ct. Rep. 43; Helena Water-

works Co. V. Helena, 195 U. S. 383, 388, 392, 49

L. Ed. 245, 248, 250, 25 Sup. Ct. Rep. 40. So strictly

are private persons confined to the letter of their

express grant that a contract by a city not to grant

to any person or corporation the same privileges that

it had given to the plaintiff was held not to preclude

the city itself from building waterworks of its own.

Knoxville Water Co. v. Knoxville, 200 U. S. 22, 35,

50 L. Ed. 353, 359, 26 Sup. Ct. Rep. 224. Compare
Vicksburg v. Vicksburg Waterworks Co., 202 U. S.
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453, 470, 50 L. Ed. 1102, 1111, 26 Sup. Ct. Rep. 660,

6 Ann. Cas. 253. As there is no contract, the plain-

tiff stands legally in the same position as if the Con-

stitution had given express warning of what the city

might do. It is left to depend upon the sense of jus-

tice that the city may show."

The case of United Railroads of San Francisco v. City

and County of San Francisco, 249 U. S. 516-519 (supra),

follows the ruling laid down in the Knoxville Water Com-

pany case and in the Madera Waterworks case. It will be

remembered that in the United Railroads case of San

Francisco, plaintiff had a franchise to maintain two tracks

on Market street in the city of San Francisco; that the

city of San Francisco was about to construct a municipal

street railroad on Market street and adjoining streets in

San Francisco with tracks on the two sides of the plain-

tiff's double tracks for more than five blocks and to effect

a certain crossing over plaintiff's tracks ; and that plaintiff

sought to restrain the city from the construction of its

tracks, claiming that plaintiff had an exclusive franchise,

that the threatened construction by the city of San Fran-

cisco would be in violation of plaintiff's franchise contract

rights and that the city's remedy was by eminent domain.

Mr. Justice Holmes, in delivering the opinion of the

court, among other things said

:

"The plaintiff took the risk of the judicial interpre-

tation of its franchise and of this possible event.

Madera Waterworks v. Madera, 228 U. S. 454, 57

L. Ed. 915, 33 Sup. Ct. Rep. 571. Of course, so far

as the harm to the plaintiff is an inevitable conse-

quence of the city's doing what the plaintiff's fran-

chise did not make it unlawful for the city to do, the

infliction of that harm is not a taking of the plaintiff's

property that requires a resort to eminent domain."
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When the appellant's predecessor in interest obtained its

franchise from the county of Los Angeles it knew, or was

presumed to have known, that cities of the sixth class

might be organized under general laws then existing; that

such cities might annex territory under laws likewise then

existing; and that also, under laws then existing, such

cities might acquire, construct and manage works neces-

sary or proper for supplying water for the use of such

cities and their inhabitants and knowing this, or having

been presumed to know it, the said franchise was acquired

with the full knowledge, actual or presumed, and upon the

condition that any sixth class municipality, then or there-

after organized and acquiring jurisdiction over the Fruit-

land District, whether by original incorporation or annex-

ation, might acquire,' construct and manage waterworks in

competition with the licensee, and that in so doing such

city would not be destroying the property rights of licensee

contrary to the 14th Amendment of the Constitution of

the United States and would not be impairing any obliga-

tion between the county of Los Angeles and the licensee in

contravention of section 10 of article I of the Constitution

of the United States.

VL

The Equities in This Case Are Not in Favor of

Appellant.

We respectfully assert that Knoxville Water Co. v. City

of Knoxville, 200 U. S. 22-25; Madera Waterworks v.

City of Madera, 228 U. S. 454-457, and United Railroads

of San Francisco v. City and County of San Francisco,

249 U. S. 516-519, were bills in equity decided by the

Supreme Court of the United States. We further submit
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that Clark v. City of Los Angeles, 160 Cal. 30, 39, and

Sunset Tel. & Tel. Co. v. Pasadena, 161 Cal. 265-273, were

both suits in equity decided by the Supreme Court of the

state of California. In each of the foregoing cases the

court determined the equities in accordance with the rule

that

"if parties wish to guard against contingencies of that

kind they must do so by such clear and explicit lan-

guage as will take their contracts out of the estab-

lished rule that public grants susceptible of two con-

structions must receive the one most favorable to the

public."

Knoxville Water Co. v. City of Knoxville, 200

U. S. 20-25.

In this present case there is nothing* in the franchise of

appellant susceptible of two constructions. By the lan-

guage of this franchise there can be but one construction

and even equity cannot be made so elastic as to read into

the franchise words never intended to be incorporated by

either the licensor or licensee.

For the foregoing reasons we submit that the decree of

the District Court, dismissing appellant's bill of complaint,

should be affirmed.

Carson B. Hubbard,

Thomas A. Berkebile,

Attorneys for Appellees.
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I.

In Order That We May Bring Out Clearly the Only

Matters Here at Issue, It Is Desirable to Point

Out That Certain Important Questions Which
Frequently Arise in Franchise Cases Are Not
Present in This Case.

They are

:

(1) No question of police power is involved.

(2) No question of the reserved right to alter, amend

or repeal is involved.
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(3) The power of the authority granting the franchise

is not called in question.

(4) The power of either the county or the city to

grant similar rights to other private agencies is not

questioned.

II.

The Following Propositions Are Conceded by Appel-

lees in Their Brief.

1, The County of Los Angeles did not have power to

engage in the proprietary operation of furnishing water

to its inhabitants at the time of the franchise grant in

1903.

2. Appellant's rights and privileges under the fran-

chise were in nowise diminished by the annexation of the

Fruitland District to the City of Huntington Park.

III.

Once It Is Conceded That Appellant Possesses a

Franchise in the Fruitland District, It Necessarily

Follow^s That It Must Possess the Precise Fran-

chise Granted by the County in 1903.

Under this franchise the county is excluded from fur-

nishing water in a proprietray capacity to the inhabitants

of the Fruitland District, since, on the authority of the

Madera (228 U. S. 452) and Knoxville (200 U. S. 22)

cases, the lack of capacity of the county to engage in such

business entered into and formed a part of the franchise

contract as effectively as if the contract had contained an

express covenant on the part of the county not to engage

in such business during the term of the grant.
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This obligation of the contract could not be diminished

or impaired by the annexation of the Fruitland District

to the City of Huntington Park.

Appellees, while conceding that the rights of appellant

could not be thus diminished, seek to avoid the effect of

the franchise obligation by arguing that, since at the time

of the grant in 1903 municipalities had the power to fur-

nish water to their inhabitants, and since at that time

there was statutory authority for the annexation by

municipalities of unincorporated territory, the grantee

assumed the risk of competition by a municipality that

might through subsequent legislation come into existence

within the franchise area. In other words, that such a

grant might be exclusive against the county, but not ex-

clusive against any city thereafter securing political con-

trol over the territory in question.

The fallacy of this argument is that it would bring

about the very result which the federal constitutional pro-

hibition against the impairment by a state of the obliga-

tion of a contract was designed to prevent. It would be

equally as logical to say that the county might thereafter

engage in such competition if, through subsequent legisla-

tion, it was authorized to carry on such business. Thus,

the constitutional inhibition would become a hollow

mockery—powerless to protect the sanctity of contract

rights.

The county is the agency of the state for the admin-

istration of local self-government. The state could have

authorized the county, as a proprietor, to furnish water

to its inhabitants, or it could authorize the county to grant

to private agencies the use of public thoroughfares for
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that purpose, or it could have authorized the county to

employ both of these means. In 1903, however, the settled

policy of the state was that a county might grant such

rights to an individual or a private corporation, but it

could not itself furnish water to its inhabitants. Under

this state of the law appellant's franchise is a contract

binding upon the people residing within the area covered

by the grant, and one of the obligations of this contract

is that the people will not, through the agency administer-

ing local self-government, engage in destructive competi-

tion with the grantee of the right. The effect of this obli-

gation cannot be avoided by a mere change in the form

of local self-government. It was the fear of just such

political changes that caused the framers of our Federal

Constitution to include in that document the prohibition

against the impairment of the obligation of a contract.

Respectfully submitted,

Paul Overton,

E. W. Brewer, Jr.,

Attorneys for Appellant.
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United States of America, ss.

To E. A. LYNCH, Trustee in Bankruptcy of the estate

of Robert F. Meyers and Claude S. Jameson, doing busi-

ness under the firm name of Mameson & Meyers, and

under the fictitious name of Eagle Gasoline Company, etc.

Greeting

:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the City of San Francisco,

in the State of California, on the 5th day of January,

A. D. 1929, pursuant to an order allowing an appeal filed

and entered in the Clerk's Office of the District Court of

the United States, in and for the Southern District of

California, in that certain proceeding in bankruptcy en-

titled "In the Matter of Robert F. Meyers and Claude S.

Jameson, doing business under the firm name of Jameson

& Meyers, and under the fictitious name of Eagle Gaso-

line Company, etc.. Bankrupts," being in Bankruptcy No.

8137-J, and you are ordered to show cause, if any there

be, why the order made on the 8th day of November, A. D.

1928, approving and confirming that certain order made

on the 3rd day of July, A. D. 1928, by Earl E. Moss, Esq.,

as Referee in Bankruptcy in said proceeding, sustaining

objections to and disallowing the claim of Pauley Oil

Company filed in the said proceedings mentioned, should

not be corrected, and speedy justice should not be done to

the parties in that behalf.

WITNESS, the Honorable WM. P. JAMES, United

States District Judge for the Southern District of Cali-

fornia, this 7th day of December, A. D. 1928, and of the
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Independence of the United States, the one hundred and

Mty-second.

Wm. P. James

U. S. District Judge for the Southern District of Cali-

fornia.

[Endorsed] : Received a copy of the within citation and

of assignments of error this 7th day of December, A. D.

1928 Ralph F. Bagley By Lorraine Mills Attorney for

E. A. Lynch, Trustee in Bankruptcy, etc. Filed Dec. 8,

1.928 at 40 min past 10 o'clock A. M. R. S. Zimmerman

Clerk B B Hansen Deputy

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR SOUTHERN DISTRICT

OF CALIFORNIA, SOUTHERN
DIVISION.

In the Matter of )

)

Jameson & Meyers )

et al )

Bankrupt )

Proof of Claim in Bankruptcy and

Power of Attorney

No

United States of America, )

)

District of California. ) ss.

AT Los Angeles, in the above district, on the date set

forth in the notarial acknowledgement hereto, came M. O.

SOHA^S who being sworn, says

;



4 Pauley Oil Company i>s.

L
(cancelled)

II.

That the above named bankrupt was at and before the

time of filing of the petition in bankruptcy herein and still

is justly and truly indebted to said claimant in the sum of

$25,635.47. That the consideration of said debt is goods,

wares and merchandise sold and delivered to the said

bankrupt at the special instance and request of said bank-

rupt at the agreed price and reasonable value set forth in

the annexed statement marked "Exhibit A" and made a

part hereof., and for balance due on trade acceptance.

That said amount set forth in said Exhibit "A" is justly

due and owing. That no part thereof has been paid. That

there are no offsets or counter claims thereto. That de-

ponent has not nor has any person for or on behalf of said

claimant, or to this deponent's knowledge or belief, for the

use or benefit of said claimant had or received any security

for said debt whatever. That no judgment has been ren-

dered therefor or any part thereof, nor has any note or

other evidence of said debt been received except such note

or evidence of said debt, if any, as is attached to this

document.

III.

Said claimant hereby appoints WALTER W. MAYES
attorney.? in fact, with full power of substitution, authoriz-

ing them or either of them to attend any and all meetings

of creditors or adjourned meetings of creditors of the

bankrupt in any court of bankruptcy or before any referee

in bankruptcy or elsewhere and for said claimant and in

the name of said claimant to vote for or against any pro-

posal or rescjlution that may be submitted in reference to

the estate of the above named bankrupt and in the choice

of Trustee or Trustees. To accept or refuse any composi-

tion in or out of bankruptcy proposed by said bankrupt.

To receive and collect any payment of dividends or fees or

monies due said claimant under any composition or other-
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wise and in general to take such action, and do such acts,

execute such consents and documents for such claimant

as said attorneys in fact may deem best, as fully as such

claimant could do if personally present, and said claimant

hereby revokes all other powers of attorney by him given

herein.

M. O. SOHNS
Trt'^urer.

NOTARIAL ACKNOWLEDGEMENT

United States of America, )

) ss.

State of California )

)

County of Los Angeles )

On Apr. 24, 1926, before me appeared the above named

affiant and subscriber to me personally known, who being

duly sworn did say that he is (C) an officer of the cor-

poration above named duly authorized to execute on behalf

of said corporation the foregoing Proof of Claim and

Power of Attorney and acknowledged the execution of the

foregoing on behalf of said claimant.

SUBSCRIBED and sworn to before me, and acknowl-

edged by the subscriber on behalf of claimant.

IN TESTIMONY WHEREOF, I have hereunto set

my hand and affixed my official seal, the day and year in

my certificate above written.

(SEAL) GEO. W\ FRISBY
Notary Public in and for the County of Los Angeles

State of California

Attach copies of invoices or original notes. Mere State-

ments are not sufficient. If a corporation the treasurer

must sisrn if it has one.
^te'

[Endorsed] : Filed Apr. 29 1926 at . . Min past 10

o'clock a. m. Earl E. Moss, Referee Emma Card MM
Clerk.
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(Title of Court and Cause.)

PETITION FOR THE RECONSIDERATION OF
THE CLAIM OF THE PAULEY OIL CO.

That Trustee objects to claim on the following-

grounds :

—

T.

That durin^g the four months immediately preceding

the Petition of Bankruptcy herein, said Claimant did re-

ceive a preference from the Bankrupts, the Bankrupts

intending it to be a preference, in the amount of Nine

Thousand Dollars ($9,000.00) paid during said four

months period, by or on account of the Bankrupt, to said

Claimant upon a pre-existing debt.

II.

That the Bankrupts, at the said time of said bills, were

insolvant, and knew that they were insolvant, and that

the Claimant also had reasonable grounds to believe them

insolvant. The effect of said payment is to give said De-

fendant a greater percentage on his claim than that of

other creditors of the Bankrupt of the said claims.

III.

That within four months immediately preceding the fil-

ing of bankruptcy herein, the said Robert F. Meyers &
Claude S. Jameson, d.b.a. aforesaid being then insolvant,

and knowing themselves insolvant, and with an intention

to create a preference, did pay to the Pauley Oil Com-

pany, who did receive said preference from said Bank-

rupts in the amount of Nine Thousand Dollars ($9,-

000.00), paid by or on account of the Bankrupts to said

Claimant upon a pre-existing debt.
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IV.

That the time of the making of the payment as afore-

said the said Pauley Oil Company had knowledge of the

insolvancy of the Bankrupts and had reasonable grounds

to believe that a preference would result therefrom; that

said payment so made enabled said Pauley Oil Company

to receive, and they did receive, a greater portion of their

claim against said Bankrupts than other creditors of the

said claims, all in violation of the rights and interests of

such creditors and in violation of acts of congress relat-

ing to bankruptcy and amounting to unlawful preference

of said Pauley Oil Company over other creditors of said

Bankrupts of the same claims.

V.

That the details of said payment are as follows:

—

That said claim has already been allowed in the sum of

Twenty-five Thousand Six Hundred and Thirty-five Dol-

Irs and Forty-seven Cents $25,635.47, but that your peti-

tioning Trustee has only recently learned of said pay-

ments consisting of a preference.

WHEREFORE, your Petitioning Trustee prays the

Court that said claim be disallowed, unless said Claimant

returns and transfers over to your Petitioner and Trus-

tee the sum of Nine Thousand Dollars ($9,000.00)

herein alleged as a preference.

E. A. Lynch

Trustee.

Ralph F. Bagley

Attorney for Trustee.
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STATE OF CALIFORNIA, /
- cc

County of Los Angeles
\

being by me first duly sworn, deposes and says: That

he is the

in the above entitled action; that he has

read the foregoing

and knows the contents thereof: and that the same is true

of own knowledge, except as to the matters

which are therein stated upon information

or belief, and as to those matters that he believes it to

be true.

E. A. Lynch

Subscribed and sworn to before me this 19 day of July,

1927.

(Seal) Louise Hudson

Notary Public in and for the County of Los Angeles,

State of California.

(Endorsed] : Filed Jul 19 1927 at 30 min past 3 o'clock

P. M. Earl E. Moss Referee Louise Hudson Clerk V".

AM
Filed Aug 8, 1928 at 45 min past 4 o'clock P. M. R. S.

Zimmerman Clerk, by Murray E. Wire, Deputy

(Title of Court and Cause.)

ANSWER TO PETITION FOR RECONSIDERA-
TION OF THE CLAIM OF PAULEY OIL

COMPANY.

Answering the trustee's petition herein for a reconsidera-

tion of its claim, heretofore filed and allowed herein,



14 Pauley Oil Company vs.

Pauley Oil Company, hereinafter called "claimant", denies,

admits and alleges as follows

:

I.

Denies that during the four months immediately preced-

ing the petition of bankruptcy, or the filing of the petition

in bankruptcy, herein, claimant received a preference from

the bankrupts, or either of them, in the amount of

$9000.00, or in any other sum, or at all. Admits that

within four months immediately preceding the filing of the

petition in bankruptcy it received $9000.00 on account of a

pre-existing debt, as hereinafter alleged, and not other-

wise. Upon and according to its information and belief,

claimant denies that it received said sum of $9000.00, or

any part thereof, of or from the said bankrupts, or either

of them, or that the said bankrupts, or either of them, paid

or caused to be paid, any sum whatsoever to claimant in-

tending it to be, or which was, or which constituted, a pref-

erence, or with any intention to create a preference. In

this connection claimant further alleges that during the

month of August, 1925, Robert F. Meyers, one of the

above named bankrupts, as a factor sold for claimant to

Los Angeles Gas & Electric Corporation, a corporation, at

Los Angeles, California, certain fuel oil at a net price to

claimant of $15,513.01; that said Robert F. Meyers col-

lected and received of and from said Los Angeles Gas &
Electric Corporation the entire selling price of said fuel

oil; that said Robert F. Meyers paid to claimant the sum

of $1031.36 of the said sum of $15,513.01, and on Sep-

tember 24, 1925, gave and delivered to claimant a trade

acceptance for the balance, to-wit : $14,481.65. Claimant

applied the said sum of $9000.00, mentioned in the trus-

tee's petition, upon the principal of said trade acceptance.
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Claimant is informed and believes, and therefore so alleges,

that the said $9000.00, and the whole thereof, was paid to

it by Rosabelle Meyers, the wife of said Robert F. Meyers,

and that the whole of said sum was at the times it was paid

the sole and separate property and estate of the said Rosa-

belle Meyers, and that neither of the said bankrupts had

any right, title, interest or estate therein.

IT.

Claimant has no information or belief upon the subject

sufficient to enable it to answer, and basing its denials upon

that ground, it denies that the bankrupts, at the said time

of said bills, or at the time or times claimant received the

said $9000.00, or any part thereof, were, or that either of

them was insolvent or that the said bankrupts, or either of

them, knew that they were or that either of them was in-

solvent. Claimant denies that it had at any time or times

hereinabove in this paragraph mentioned reasonable or any

grounds to believe said bankrupts or either of them insol-

vent, and denies that it either knew or believed that said

bankrupts were then insolvent. Denies that the effect of

said payment of $9000.00, or any part thereof, is or was to

give this claimant a greater percentage of its claim than

that of other creditors, or of any other creditor of the

bankrupts, or either of them, of the said or any claim or

claims.

III.

Denies that at the time or times of making or receiving

the said $9000.00 or any part thereof, claimant knew or

had any knowledge of the insolvency of the bankrupts, or

either of them, or that it had reasonable or any grounds to

believe that a preference would result therefrom; and

denies that said or any payment or payments so or at all
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made, enabled claimant to receive, or that it did receive, a

greater portion of its claim or claims against said bank-

rupts, or either of them, than other creditors, or than any

other creditor of said or any claims, or of said estate, or of

said bankrupts, or either of them, all, or at all, or in any

wise in violation of any right or interest of such creditors,

or any creditor, or in violation of the acts or any act of

Congress relating to bankruptcy, or amounting to unlaw-

ful or any preference of claimant over any other creditor

or creditors of said bankrupts, or of either of them, of the

same claims or of any claims, or otherwise or at all.

IV.

Claimant denies that the trustee only recently learned of

said payments or of any of said payments, or that said or

any payments consist of a preference, or that said or any

payments were, or are, or constitute, or constituted, a pref-

erence of any kind whatsoever. Claimant is informed and

believes, and therefore so alleges, that said trustee knew

that claimant had received the said sum of $9000.00 more

than twelve months prior to the filing of the herein men-

tioned petition.

As and for a further and separate defense to trustee's

petition, claimant alleges as follows:

That trustee's petition, and the cause of action therein

attempted to be set forth, is barred by laches on the part

of the trustee, in this, that said trustee knew that claimant

had received said sum of $9000.00 at the time or times,

and in the manner, and under the circumstances herein

above alleged, more than twelve months prior to the filing

of his said petition and more than eight months prior to

the expiration of the time provided by law for the filing of

creditors claims; that had he commenced the present pro-
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ceedings for a reconsideration of claimant's claim when he

first knew of the time or times, the manner and circum-

stances of the receipt of said $9000.00 by claimant, the

issue whether or not claimant received a preference could

have been determined and adjudicated before the time for

filing crditor's claims had expired, and in time to have

allowed claimant to file an additional claim against the

estate of said bankrupts in the said sum of $9000.00, or in

such am.ount in which it might have been determined that

claimant had received a preference, had it then been deter-

mined and adjudicated that claimant had received a pref-

erence in any amount or sum ; that the time for filing cred-

itors claim against said estate expired March 5th, 1927;

that claimant would not now have any recourse against said

bankrupts or either of them should it be determined that it

received a preference within the meaning of the Bank-

ruptcy Act; and that it would thereby sustain and sufifer a

great and irreparable loss and damage.

AS AND FOR A SECOND, SEPARATE AND
FURTHER DEFENSE TO TRUSTEE'S ALLEGED
CAUSE OF ACTION, CLAIMANT FURTHER
ALLEGES

:

That the trustee is now estopped to assert that the pay-

ment and/or receipt of said $9000.00 or any part thereof

constituted a preference within the meaning of the Acts of

Congress pertaining to bankruptcy for the following rea-

sons, to-wit

:

L That on the 29th day of April, 1926, claimant filed

in this bankruptcy proceeding with the referee in bank-

ruptcy herein its proof of debt or creditor's claim, wherein

it set forth the times and the amounts in which it received
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the said sum of $9000.00; that said claim has been on file

in the office of said referee at all times since; that said

claim and the records and files in this bankruptcy proceed-

ingf in the office of said referee and in the office of the clerk

of the above named United States District Court show that

the said $9000.00 was received by claimant within four

months of the filing of the petition in bankruptcy; and that

said claim shows that the claimant applied said sum, and

the whole thereof, upon the unpaid principal of the herein-

above mentioned trade acceptance.

2. That at a meeting of the creditors of said bank-

rupts regularly and duly called, noticed and held before the

referee in bankruptcy herein on the 26th day of June,

1926, the said claim was presented for approval and was

approved by the said referee; that claimant is informed

and believes and therefore so alleges that the said trustee in

bankruptcy and his regularly and duly appointed attorney

were both present at said hearing and that both examined

said claim and knew its contents prior to its allowance by

the said referee; and that neither the said trustee nor his

said attorney then or there objected in any manner to said

claini or to any matter or matters therein contained,

3. That if the said trustee had then asserted that the

receipt of the said $9000.00 constituted a preference within

the meaning of the Acts of Congress pertaining to bank-

ruptcy, a hearing upon and a determination and adjudica-

tion of that issue could and would have been had in such

time that if it had been then determined or adjudicated

that the receipt of said money or any part thereof consti-

tuted a preference claimant could have filed an additional

claim against the estate of said bankrupts in said sum or

in such sum in which it might have been determined or
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adjudicated that claimant received a preference; that if it

had then been so adjudicated or determined that claimant

had received a preference it would have immediately and

within the time allowed by law therefore filed such a claim

;

that the time for filing such claim expired on the 5th day

of March, 1927.

4. That if it should now be determined or adjudicated

that claimant received a preference in said sum of

$9000.00, or in any part thereof, claimant would sustain

and suffer great and irreparable loss and damage.

WHEREFORE claimant prays that the trustee's peti-

tion be denied.

PAULEY OIL COMPANY, a corporation.

Claimant

By M. O. Sohus, Secretary

Henry L. Knoop

Attorney for Claimant.

STATE OF CALIFORNIA, )

) ss

County of Los Angeles. )

M. O. Sohus, being first duly sworn, deposes and says:

That he is an officer, to-wit: the secretary, of Pauley Oil

Company, the claimant named in the foregoing answer;

that he has heard read the foregoing answer and knows

the contents thereof ; that the same is true of his own

knowledge except as to the matters therein stated upon

information and belief, and as to those matters that he

believes it to be true.

M. O. Sohus
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Subscribed and sworn to before me this 30th day of

July. 1927.

[Seal] Katherine E. Herman

Notary PubHc in and for the County of Los Angeles,

State of California.

My commission expires August 11, 1927.

[Endorsed] : Received copy of the within answer this

30th day of July, 1927. Ralph F. Bagley, Attorney for

Trustee. Filed Jul 30, 1927 at 30 min. past 11 o'clock

A. M. Earl E. Moss Referee Louise Hudson Clerk C

(Title of Court and Cause.

)

FINDINGS OF FACT AND CONCLUSIONS OF
LAW REGARDING CLAIM OF THE PAULEY

OIL COMPANY
Petition for the reconsideration of the claim filed by the

PAULEY OIL COMPANY in the above entitled bank-

ruptcy proceeding and objections to the said claim having

been filed herein by the Trustee, E. A. LYNCH, upon

notice duly served upon said Pauley Oil Company, claimant

and upon answer to said petition and objection thereafter

filed by said Pauley Oil Company, said matter was set

down for hearing and came on regularly for hearing before

the undersigned Referee on the 4th day of April, 1928, and

having been regularly continued from time to time, was

finally heard on the 8th and 9th day of May, 1928, before

the Hon. Earl E. Moss, Referee in Bankruptcy of the

above entitled Court, E. A. Lynch, petitioning Trustee,

being present in person and by his Attorneys, Ralph F.
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Ragley, Esq. and William J. Cusack, Esq. and said claimant

being present in person and by his Attorney, Henry L.

Knoop, Esq. Whereupon, the petition for reconsideration

of the claim of the Pauley Oil Company, duly filed and

allowed herein, was granted and the Referee proceeded on

the matter of hearing the objections to the claim filed by

the Trustee on the ground that said claimant had received

a voidable preference in the sum of Nine Thousand Dol-

lars ($9,000.00). Up(m motion of petitioner to amend

said objectirnis to include the allegation that said claimant

had received a preference in the sum of Thirteen Thou-

sand Dollars ($13,000.00), instead of Nine Thousand

Dollars ($9,000.00), said motion was by the Referee duly

granted. The Referee thereupon proceeded to hear and

did hear evidence submitted in behalf of said petitioner and

evidence submitted in behalf of said claimant and. being

fully advised in the premises, the Referee now makes these,

his findings of fact and conclusions of law and finds as

follows

:

FINDINGS OF FACT

That it is true that involuntary petition of bankruptcy

was filed against the above named bankrupt on, to-wit, the

13th day of February, 1926; bankrupt was thereafter duly

adjudicated a bankrupt; that thereafter, E. A. Lynch was

elected Trustee of the estate and effects of the bankrupt,

thereupon duly qualifying as such and has ever since and

now is the duly elected, qualified and acting Trustee of the

estate and effects of the above entitled bankrupt.

That the claimant herein was one of the petitioning

creditors on said involuntary petition and duly verified

same; that said claimant has duly filed his verified claim
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in the above estate in the sum of Twenty-five Thousand

Six Hundred and Thirty-five Dollars and Forty-seven.

Cents ($25,635.47). which claim has heretofore been ap-

proved and allowed in the sum of Twenty-five Thousand

Six Hundred and Thirty-five Dollars and Forty-seven

Cents ($25,635.47).

That it is true that the business relationships between

claimant and the bankrupt commenced on or about August

13, 1925; that on or about said date, per contract pre-

sented in evidence, Robert F. Meyers, acting for the bank-

rupt co-partnership of Jameson & Meyers, agreed to buy

certain gasoline from the claimant; that the bankrupt fur-

ther purchased quantities of crude oil from claimant.

That it is true that deliveries of gasoline to the bankrupt

by the claimant commenced on August 13, 1925 and on

September 21, 1925, there was due for crude oil the sum

of Fourteen Thousand Four Hundred and Eighty-one Dol-

lars and Sixty-five Cents ($14,481.65) and for gasoline

during the previous five ( 5 ) weeks, the sum of approxi-

mately Nine Thousand Dollars ( $9,000.00 ) ; that on or

about said date claimant accepted from bankrupt trade ac-

ceptances being dated September 21, 1925 and due October

20, 1925.

That by October 3. 1925, being just four (4) months

prior to the filing of the involuntary petition herein, the

amount due claimant from the bankrupt, other than the

balance due on said trade acceptance, totalled the sum of

approximately Twenty-three Thousand Dollars ($23,-

000.00 j. The total amount of purchases of gasoline by the

bankrupt from claimant frtmi August 13, 1925 to October

7, 1925, totalled the sum of Forty-six Thousand and Six

Hundred and Fifty-three Dollars and Eighty-two Cents
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($46,653.82) and the amount of purchases of crude oil

during said period totalled the sum of Fourteen Thousand

Four Hundred Eighty-One Dollars and Sixty-five Cents

($14,481.65).

It is true that said account with the bankrupt was a

thirty (30) day account and said contract between said

parties provided for a settlement of said account monthly.

That it is true that, during said period from August 13,

to October 7, 1925, the total payments made by the bank-

rupt upon said claim, totalling in excess of Seventy-five

Thousand Dollars ($75,OOO.CX)), was the sum of Twenty-

two Thousand Five Hundred Dollars ($22,500.00).

That it is true that said trade acceptance was dishon-

ored when due; that the purchases of crude oil were sold

by the bankrupt to the Los Angeles Gas & Electric Cor-

poration and said trade acceptance was made payable in

thirty (30) days by reason of the fact that the bankrupt

expected payment therefor on or about October 20, 1925.

That upon the dishonoring of said trade acceptance, the

President and Secretary of the claimant called upon Robert

F. Meyers, one of the bankrupt co-partners and the acting-

manager thereof and inquired if he had collected the money

due from the Los Angeles Gas & Electric Corporation and,

if so, why the trade acceptances had not been paid, answer

to which very pertinent inquiry Meyers evaded but stated

that he could borrow the money from the Farmers and

Merchants Bank, upon the return to the city of Mr.

Stewart, one of the ofiicers of said bank ; that Mr. Stewart

was expected to return in ten (10) days or on or about

the 27th day of October, 1925.

It is further true that claimant learned, at the expiration

of said time, that Mr. Stewart had returned; that claimant
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thereupon called upon Meyers, who advised them he was

unable to borrow any "more" money from the bank and

that he would pay the trade acceptance just as fast as he

could get the money in from various businesses ; that dur-

ing said period, by continual pressure and threats, claim-

ant endeavored to secure all possible funds before the

crash of the bankrupt company: that it is true that Mr.

Sohus, Secretary and Credit Manager of claimant, stated

to Mr. Meyers, upon being informed by Mr. Meyers that

the funds being paid to the claimant were the property of

Mrs. Meyers, that he didn't "give a damn" where the

money came from but that he wanted it.

That no payments whatever were made on said account

during the month of January but that claimant did on the

2nd day of February, 1926, file action under said claim

and cause an attachment to be issued and levied on the

bankrupt's property.

That it is true that the bankrupt conducted a retail gaso-

line business and, aside from the Los Angeles Gas & Elec-

tric Corporation purchases of crude oil, the sales of the

bankrupt co-partnership were on a cash basis.

That it is true that the claimant ceased deliveries and

terminated its contract for delivery of gasoline on October

3, 1925; that, from said date forward claimants made

almost daily demands upon the bankrupt for payments

on said account.

That it is true that on or about October 27, 1925, the

President of the claimant corporation stated to Robert F.

Meyers that the only matter in which the claimant was

interested, was the payment of the trade acceptance,

although at said time over Eighteen Thousand Dollars

($18,000.00) was due the claimant for the previous
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months' account for gasoline, on which nothing had been

paid; that, in all, at said time, over Twenty-four Thousand

Dollars ($24,000.00) was due claimant for gasoline pur-

chases.

That it is true that the claimant received payments in

the sum of Thirteen Thousand Dollars ($13,000.00) which

were credited to the bankrupt's account within four (4)

months prior to bankruptcy ; that of said sums. Two Thou-

sand Dollars
( $2.000.00 ) thereof was paid out of the ac-

count of the bankrupt and Eleven Thousand Dollars

($11,000.00) was paid on checks drawn on the account

of Rosabelle Meyers. It is true that these payments were

charged on the books of Rosabelle Meyers against the

bankrupt firm and that the bankrupt borrowed large sums

of money from the said Rosabelle Meyers. It is further

true that all of said sums were returned to said Rosabelle

Meyers, by the bankrupt except the sum of Thirty-nine

Hundred Dollars ($3900.00).

That it is true that said payments of Thirteen Thou-

sand Dollars ($13,000.00) within the four (4) months'

period, depleted the estate of the bankrupt in the amount

of Ninety-one Hundred Dollars ($9100.00).

That it is not true that, at the time of each or any of

said payments or at any time during said four (4) months'

period prior to the filing of the petition herein, said bank-

rupt was solvent but that, in truth and in fact, at all times

during said four (4) months' period and at the time of

each and all of the payments to the claimant of said sums

of Thirteen Thousand Dollars ($13,000.00), said bank-

rupt co-partnership and the individuals forming said co-

partnership were insolvent and that they and each of

them knew they were insolvent, and made said payments
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with intent to prefer said claimant over other of its cred-

itors of the same class.

Further, that it is not true that claimants believed the

bankrupts herein were solvent but that, in truth and in

fact, claimants had reasonable grounds to believe said

bankrupts insolvent during all said period and at the time

of each and all of said payments; that, in truth, claimant

either actually knew the bankrupt was insolvent at the

time they received the payments on this account or at

least had knowledge of such facts as would produce action

and inquiry on the part of an ordinarily intelligent man

or a prudent business man or a person of ordinary pru-

dence and discretion.

That it is true that the general claims filed and approved

in the bankrupt estate total in excess of the sum of One

Hundred and Seventy-five Thousand Dollars ($175,-

000.00) ; that said claims are in the same class as the claim

of claimant herein; that the total assets in said bankrupt

estate do not exceed the sum of Forty Thousand Dollars

($40,000.00) and the Court finds that the effect of the

payments made to the claimant is to give said claimant

a greater percentage of their claim than that of other

creditors of the bankrupt of the same class.

That it is not true that the estate was depleted by Thirty-

nine Hundred Dollars ($3900.00) advanced by Rosabelle

Meyers but not repaid by the bankrupt and the Court finds

that claimant herein received a preference to the extent

of Ninety-one Hundred Dollars ($9100.00). That it is

true that neither the whole nor any part of said preference

so received has been surrendered or repaid.
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CONCLUSIONS OF LAW.

1. That the claimant, Pauley Oil Company, a cor-

poration, within four (4) months prior to the filing of

Petition in Bankruptcy herein received a voidable prefer-

ence from the bankrupts in the sum of nine thousand one

hundred dollars ($9,100.00).

2. That the objection of the Trustee of such bankrupts

to the claim of the Pauley Oil Company heretofore filed

herein should be sustained and said claim disallowed.

3. That an Order disallowing said claim be entered

accordingly.

Dated at Los Angeles, California, this 3rd day of July,

1928.

T Earl E. Moss

Referee in Bankruptcy.

[Endorsed] : Filed Aug. 8, 1928 at 45 min past 4

o'clock P. M. R. S. Zimmerman Clerk, Murray E Wire

Deputy Clerk.

(Title of Court and Cause.)

ORDER DISALLOWING CLAIM OF PAULEY OIL
COMPANY.

Petition for the reconsideration of the claim filed by the

PAULEY OIL COMPANY in the above entitled bank-

ruptcy proceedings and objections to the said claim having

been filed herein by the Trustee, E. A. LYNCH, upon

notice duly served upon said Pauley Oil Company, claimant,

and upon answer to said petition and objection thereafter

filed by said Pauley Oil Company, said matter was set
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down for hearing and came on reg-ularly for hearing be-

fore the undersigned Referee on the 4th day of April,

1928, and having been regularly continued from time to

time, was finally heard on the 8th day and 9th day of

May, 1928, before the Hon. Earl E. Moss, Referee in

Bankruptcy of the above entitled Court, E. A. Lynch,

petitioning Trustee, being present in person and by his

Attorneys, Ralph F. Bagley, Esq., and William J. Cusack,

Esq., and said claimant being present in person and by his

Attorney, Henry L. Knoop, Esq.

WHEREUPON, the petition for reconsideration of the

claim of the Pauley Oil Company, duly filed and allowed

herein, was granted and the Referee proceeded on the

matter of hearing the objections to the claim filed by the

Trustee on the ground that said claimant had received a

voidable preference in the sum of nine thousand dollars

($9,000.00). The motion of petitioner to amend said ob-

jections to include the allegation that said claimant had

received a preference in the sum of thirteen thousand dol-

lars ($13,000.00), instead of nine thousand dollars

($9,000.00), was by the Referee duly granted. The

Referee thereupon proceeded to hear and did hear evidence

submitted in behalf of said petitioner and evidence submit-

ted in behalf of said claimant and, being fully advised in

the premises, and having made and filed his Findings of

Fact and Conclusions of Law,

IT IS, THEREFORE, ORDERED:
1. That the objections of the Trustee herein to the

claim of the Pauley Oil Company, a corporation, hereto-

fore filed herein are sustained.

2. That the claim of the Pauley Oil Company, a cor-

poration, heretofore filed herein in the sum of twenty-five
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thousand six hundred thirty-five and 45/100 dollars ($25,-

635.45) be and the same is hereby disallowed.

Dated at Los Angeles, California, this 3rd day of July,

1928.

Earl E. Moss

Referee

[Endorsed] : Received copy of the within petition this

12th day of July 1928 Ralph F. Bagley L M Attorney

for Trustee in Bankruptcy.

Filed Jul 12, 1928 at 30 Min past 3 o'clock P. M. Earl

E. Moss, Referee Louise Hudson, Clerk C

Filed Aug 8, 1928 at 45 min past 4 o'clock P. M. R. S.

Zimmerman Clerk Murray E. Wire, Deputy Clerk

(Title of Court and Cause.)

PETITION FOR REVIEW OF REFEREE'S ORDER
RE CLAIM OF PAULEY OIL COMPANY, A
CORPORATION.

TO EARL E. MOSS, ESQ., REFEREE IN BANK-
RUPTCY :

Your petitioner, Pauley Oil Company, a corporation, re-

spectfully shows

:

That it is a creditor of Claude S. Jameson and Robert

F. Meyers, doing business under the firm name of Jameson

& iVleyers, the above named bankrupts, and that its claim

was heretofore and on the 28th day of June, 1926, allowed

for and in the sum of $25,635.47.

That thereafter and on or about the 19th day of July,

1927, E. A. Lynch, the trustee in bankruptcy herein, filed
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a petition herein for the reconsideration of your peti-

tioner's claim and that after a hearing of the said matter,

to-wit: on the 3rd day of July, 1928, and in the course of

the proceedings herein, you, the said Referee made written

findings of fact and conclusions of law and made and en-

tered an order herein, copies of which said findings of

fact, conclusions of law and order are hereto annexed and

made a part of this petition.

That said findings of fact are erroneous in each and

every of the following particulars, to-wit:

The finding that on September 21, 1925, there was due

"for gasoline during the previous five (5) weeks, the sum

of approximately Nine Thousand Dollars ($9,000.00)" is

not supported by any evidence offered and received, and no

evidence was offered or received tending to show, directly

or indirectly, that $9,000.00, or any other sum, was then

due for any gasoline.

2. The finding that on or about September 21, 1925,

''claimant accepted from bankrupt trade acceptances being

dated September 21, 1925, and due October 20, 1925," is

against the evidence in that the evidence shows that the

bankrupt executed and delivered to claimant on, and under

date of, September 21, 1925, one trade acceptance due

October 21, 1925.

3. The finding that October 3, 1925, was just foui

months prior to the filing of the involuntary petition herein

is not supported by any evidence and is against the evi-

dence, the record, and the admitted facts in that October

3. 1925, was just four months and ten days prior to the

filing of said petition.

4. The finding that by October 3, 1925, the amount

due claimant from the bankrupt, other than the balance
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due on said trade acceptance, totalled the sum of approxi-

mately $23,000.00 is not supported by any evidence and is.

against the evidence in that the only evidence upon the

subject shows that on the said 3rd day of October, 1925,

the bankrupts owed claimant $5,120.37 and no more and

that on said date there was due of said sum the sum of

$3,224.36 and no more.

5. The finding that the amount of purchases of crude

oil during the period commencing with August 13, 1925,

and ending with October 7, 1925, totalled the sum of

$14,481.65 is not supported by any evidence but it does

appear from your petitioner's claim on file herein that com-

mencing with August 14, 1925, and ending with August

31, 1925, claimant sold to the bankrupts crude oil in the

amount of $15,513.01.

6. The finding that said account with bankrupt was

a thirty day account and said contract between said parties

provided for the settlement of said account monthly is not

supported by the evidence and is against the evidence in

this that the evidence shows without conflict that under the

said contract the bankrupt agreed to pay on the 1st of each

month for all deliveries made up to and including the 15th

day of the preceding month and on the 15th day of each

month for all deliveries made up to and including the last

day of the preceding month.

7. The finding that your petitioner's claim for gasoline

and crude oil sold to the bankrupts during the period from

August 13, to October 7. 1927, totalled in excess of

$75,000.00 is not supported by any evidence in this that

the evidence offered and received shows without contradic-

tion that the total amount of such merchandise so sold

was $62,166.83 and no more.
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8. The finding that during the period from August 13,

to October 7. 1927, the total payments made by the bank-

rupts to claimant was the sum of $22,500.00 is not sup-

ported by the evidence in that no evidence was offered or

received showing or tending to show that said bankrupts

had not paid more than said sum of $22,500.00 to claimant

and is against the evidence in this that it appears by your

petitioner's claim on file herein that said bankrupts paid

or caused to be paid to claimant the sum of $23,531.36.

9. The finding "that during said period, by continual

pressure and threats, claimant endeavored to secure all

possible funds before the crash of the bankrupt company"

is not supported by any evidence ofifered or received in this

matter and is against the evidence in this that there is no

evidence to support a finding that claimant exercised any

pressure or made any threats against the bankrupts or

either of them or that claimant endeavored to secure all

possible funds or any funds before the crash of the bank-

rupt company.

10. The finding that "aside from the Los Angeles Gas

& Electric Corporation purchases of crude oil, the sales of

the bankrupt co-partnership were on a cash basis" is not

supported by any evidence introduced upon the hearing of

the trustee's petition in that there is no evidence upon the

subject showing or tending to show upon what terms the

bankrupt copartnership made sales to persons other than

said Los Angeles Gas & Electric Corporation.

11. The finding that the claimant ceased deliveries and

terminated its contract for delivery of gasoline on October

3, 1925, is not supported by any evidence and is against

the evidence in this that the evidence shows without con-

tradiction that claimant continued to make sales and deliv-
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eries of gasoline to the bankrupts to and including October

7, 1925, and that claimant did not terminate said contract

at all but merely suspended deliveries of gasoline there-

under by reason of its inability to purchase crude oil at

the prevailing market posted price in the open market.

12. The finding that from the the 3rd day of October,

1925, forward claimant made almost daily demands upon

the bankrupt for payments on said account is not supported

by any evidence and is ag^ainst the evidence.

13. The finding that on or about October 7, 1925, the

president of the claimant corporation stated to Robert F.

Myers that the only matter in which the claimant was in-

terested was the payment of the trade acceptance although

at the said time over $18,000.00 was due the claimant for

the previous months' account for gasoline, on which noth-

ing had been paid, that in all at said time over $24,000.00

was due claimant for gasoline purchases, is not supported

by any evidence and is against the evidence in this that

there is no evidence showing or tending to show that the

said president stated to Robert F. Myers that the only

matter in which the claimant was interested was the pay-

ment of the trade acceptance and in this that there is no

evidence showing or tending to show that at said time over

$18,000,00 or any sum whatsoever was due the claimant

for any previous account for gasoline and in that there

is no evidence showing or tending to show that at said time

nothing had been paid on any previous account for gasoline

and in that there is no evidence showing or tending to show

that at said time over $24,000.00 or any other sum was

due claimant for gasoline purchases and in that the only

evidence upon the subject in the record shows that at said

time there was owing from the bankrupt to the claimant
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for gasoline purchases the sum of $24,153.82, and no

more, no part of which was then due or payable.

14. The finding that "claimant received payments in

the sum of Thirteen Thousand Dollars ($13,000.00) which

were credited to the bankrupt's account within four (4)

months prior to bankruptcy ; that of said sums, Two Thou-

sand Dollars ($2,000.00) thereof was paid out of the ac-

count of the bankrupt and Eleven Thousand Dollars

($11,000.00) was paid on checks drawn on the account

of Rosabelle Meyers" is not supported by the evidence in

this that there is no evidence showing or tending to show

that $1 1,000.00 was paid by the bankrupt on checks drawn

on account of Rosabelle Meyers but on the contrary the

evidence shows that the said sum of $11,OCX).00 was in

fact paid by Rosabelle Meyers to claimant.

15. The finding that the said payments of $13,000.00

within four months' period, depleted the estate of the

bankrupt in the amount of $9100.00 is not supported by

any evidence and is against the evidence in this that the

evidence shows without contradiction that the said pay-

ments of $13,0(X).00 did not deplete the estate of the said

bankrupt in any amount in excess of $2,000.00.

16. The finding that the bankrupts made the said pay-

ments totalling $13,000.(X) with intent to prefer claimant

over other of its creditors of the same class is not sup-

ported by any evidence whatsoever showing or tending to

show that the said bankrupts or either of them intended

to prefer claimant over any other creditors.

17. The finding that it is not true that "claimants be-

lieved the bankrupts herein were solvent but that, in truth

and in fact, claimants had reasonable grounds to believe

said bankrupts insolvent during all said period and at the
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time of each and all of said payments ; that, in truth, claim-

ant either actually knew the bankrupt was insolvent at the

time they received the payments on this account or at least

had knowledge of such facts as would produce action and

inquiry on the part of an ordinarily intelligent man or a

prudent business man or a person or ordinary prudence and

discretion" is not supported by any evidence showing or

tending to show that claimant believed the bankrupts were

or that either of them was solvent or that in truth or in

fact or otherwise claimant had reasonable or any grounds

to believe that said bankrupts were insolvent during all or

any of said period or at the time of each or any of the

said payments, or that in truth or otherwise claimant actu-

ally knew that the said bankrupts were or that either of

them was insolvent at the time it received the or any of the

payments on said account or had any knowledge of any

facts as would produce action or inquiry on the part of an

ordinarily intelligent man or a prudent business man or a

person of ordinary prudence or discretion, and said finding

is against the evidence in this that the evidence shows that

claimant in fact believed the bankrupts to be solvent at all

times that it received payments from the bankrupts and

had no reasonable cause to believe that the acceptance of

the said payments or any payments would effect a prefer-

ence.

18. The finding that the effect of the payments made to

the claimant is to give said claimant a greater percentage

of its claim than that of other creditors of the bankrupt of

the same class is not supported by any evidence and is

against the evidence in this that the evidence shows with-

ous conflict that payments aggregating $11,000.00 were not
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made by the bankrupts or either of them but were made by

one Rosabelle Meyers.

19. That the finding that claimant herein received a

preference to the extent of $9100.00 is not supported by

any evidence showing- or tending to show that claimant re-

ceived a preference in any sum whatsoever and is against

the evidence in that the evidence shows that claimant did

not receive a preference in any sum whatsoever.

That said conclusions of law are erroneous in each and

every of the following particulars, to-wit

:

1. The conclusion of law that claimant within fcnir

months prior to the filing of the petition in bankruptcy

herein received a voidable preference from the bankrupts in

the sum of $9100.00 is erroneous in that it is not sup-

ported by any valid finding of fact or by any evidence and

is against the evidence and against the law in that said

claimant did not receive a voidable or any preference in any

sum whatsoever.

2. The conclusion of law that the objection of the trus-

tee of the bankrupts to the claim of Pauley Oil Company

should be sustained and said claim disallowed is erroneous

in that it is not supported by any valid findings of fact or

by the evidence and is against the law in that the said

claimant did not receive a voidable or any preference in any

sum whatsoever.

That the said order is erroneous in the following parti-

culars to-wit

:

1. That it is not supported by any valid findings of fact

or conclusions of law.

2. That it is not supported by any evidence showing or

tending to show that claimant received a voidable or any

preference in the sum of $9100.00 or in any other sum

whatsoever.
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3. That it is not supported by any evidence showing or

tending to show that at the time claimant received the pay-

ments aggregating $13,000.00 or at the time that it re-

ceived any of said payments it knew or had reasonable

cause to believe that the receipt of such payments or any of

such payments would effect a preference.

4. That it is not supported by any evidence showing or

tending to show that at the time claimant received the pay-

ments aggregating $9100.00 or at the time that it received

any of said payments it knew or had reasonable cause to

believe that the receipt of such payments or any of such

payments would effect a preference.

5. That it is not supported by any evidence showing or

tending to show that at the time claimant received the pay-

ments aggregating $2000.00 or at the time that it received

any of said payments it knew or had reasonable cause to

believe that the receipt of such payments or any of such

payments would effect a preference.

WHEREFORE your petitioner, feeling aggrieved be-

cause of such order, prays that the same may be reviewed,

as provided in the Bankruptcy Act of 1898 and General

Order XXVII.

Dated this 11th day of July, 1928.

PAULEY OIL COMPANY, Petitioner

By Edwin W. Pauley

Vice-President

Henry L Knoop

Attorney for Petitioner

(In order to avoid duplication the copy of the Findings

of Fact and Conclusions of Law Regarding the Claim of

Pauley Oil Company, and of the Order Disallowing Claim

of Pauley Oil Company, being attached to the said Petition
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for Review, and each of which is hereinabove set out in

full, are here omitted.)

[Endorsed]: Received copy of the within petition this

12th day of July, 1928. Ralph F. Ragiey. L. M. Attor-

ney for Trustee in Bankruptcy. Filed Jul 12, 1928 at 30

min past 3 o'clock P. M. Earl E. Moss, Referee, Louise

Hudson, C. Clerk. Filed Aug. 8, 1928 at 45 min past 4

o'clock P. M. R. S. Zimmerman Clerk by Murray E.

Wire, Deputy Clerk

( Title of Court and Cause.

)

SUPPLEMENTAL FINDINGS OF FACT AND CON-
CLUSIONS OF LAW ON PETITION TO RE-

CONSIDER CLAIM OF PAULEY OIL

COMPANY
Petition for the reconsideration of the claim filed by the

Pauley Oil Company in the above entitled bankruptcy pro-

ceeding and objections to the said claim having been filed

herein by the Trustee, E. A. Lynch, upon notice duly served

upon said Pauley Oil Company, claimant and upon answer

to said petition and objection thereafter filed by said

Pauley Oil Company, said matter was set down for hearing

and came on regularly for hearing before the undersigned

Referee on the 4th day of April, 1928, and having been

regularly continued from time to time, was finally heard on

the 8th dnd 9th day of May, 1928, before Earl E. Moss,

Referee in liankruptcy of the above entitled court, E. A.

Lynch, petitioning Trustee, being present in person and by

his attorneys, Ralph F. Bag^ley, Esq. and William J.

Cusack, Esq., and said claimant being present in person and
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by his attorney, Henry L. Knoop, Esq. Whereupon, the

petition for reconsideration of the claim of the Pauley Oil

Company, duly filed and allowed herein, was granted and

the Referee proceeded on the matter of hearing the objec-

tions to the claim filed by the Trustee on the ground that

said claimant had received a voidable preference in the

sum of $9000.00. Upon motion of petitioner to amend

said objections to include the allegation that said claimant

had received a preference in the sum of $13,000.00 instead

of $9000.00, said motion was by the Referee duly granted.

The Referee thereupon proceeded to hear and did hear evi-

dence submitted in behalf of said petitioner and evidence

submitted in behalf of said claimant, and certain findings of

fact and conclusions of law having been presented by coun-

sel for Trustee and signed by the Referee, which said find-

ings of fact contained much surplusage and many state-

ments of evidence, and the Referee therefore makes the fol-

lowing supplemental findings, to-wit

:

FINDINGS OF FACT

That an involuntary petition in bankruptcy was filed

against the above named bankrupt on the 13th day of

February, 1926; that said bankrupt was thereafter duly

adjudicated a bankrupt; that thereafter E. A. Lynch was

elected Trustee of the estate and effects of the bankrupt,

thereupon duly qualified as such and ever since has been

and now is the duly elected, qualified and acting Trustee of

the estate and effects of the above entitled bankrupt.

That the claimant herein was one of the petitioning cred-

itors named in said involuntary petition and duly verified

same; that said claimant has duly filed his verified claim in
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the above estate in the sum of $25,635.47, which claim has

heretofore been approved and allowed for the said sum.

That within four months prior to the date of the filing of

said involuntary petition in bankruptcy against the said

bankrupt, and while insolvent and indebted to claimant and

divers other creditors of the same class upon unsecured in-

debtedness provable in bankruptcy, and well knowing such

insolvency, the said bankrupt did, within such four months

period aforesaid, make a transfer of portion of its prop-

erty to the said claimant by making payment to it as fol-

lows, to-wit:

October 27, 1925, $500.00

October 31, 1925, 500.00

November 5, 1925, 500.00

November 11, 1925, 500.00

November 16, 1925, 1500.00

November 23, 1925. 500.00

November 25, 1925, 2500.00

December 3, 1925, 2500.00

December 14, 1925, 2000.00

December 21, 1925, 500.00

December 26, 1925. 1500.00

That said payments aggregated the sum of $13,000.00.

That the effect of such payments by said bankrupt to the

claimant was to enable said claimant to obtain a greater

percentage of its debt than any other creditor of said bank-

rupt of the same class of said claimant, and that said pay-

ments did thus operate as a preference under the provisions

of the bankruptcy act of 1898 and amendments thereto,

except payments in the sum of $3900.00, which said pay-

ments in the sum of $3900.00 did not deplete the estate of

said bankrupt and did not operate as a preference.
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That the said claimant received said payments of

$9100.00 and each of them knowing, or having reasonable

cause to believe, that it was receiving a preference under

the provisions of the bankruptcy act.

That petitioner has insufficient assets in his hands as

such Trustee to pay in full the debts of the said bankrupt,

and that no part of said preference so received by claim-

ant has been surrendered or paid.

That prior to the filing of said petition for reconsidera-

tion petitioner made demand upon claimant for the sur-

render and repayment of said preference.

CONCLUSIONS OF LAW
1. That the claimant, Pauley Oil Company, a corpora-

tion, within four (4) months prior to the filing of petition

in bankruptcy herein received a voidable preference from

the bankrupts in the sum of $9100.00.

2. That the objection of the Trustee of such bank-

rupts to the claim of the Pauley Oil Company heretofore

filed herein should be sustained and said claim disallowed.

IT IS THEREFORE ORDERED that the former

order of the Referee allowing said claim of Pauley Oil

Company filed herein for the sum of $25,635.47 be vacated

and said claim be and the same is hereby disallowed.

Dated at Los Angeles, California, this 25 day of July,

1928.

Earl E. Moss

Referee in Bankruptcy.

[Endorsed] : Filed Jul 12, 1928 at 30 min past 3 o'clock

P. M. Earl E. Moss, Referee, Louise Hudson, C. Clerk.

Filed Aug 8, 1928 at 45 min past 4 o'clock P. M. R. S.

Zimmerman, Clerk by Murray E. Wire, Deputy Clerk.



42 Pauley Oil Company vs.

(Title of Court and Cause.)

REFEREE'S CERTIFICATE ON PETITION FOR
REVIEW.

TO THE HONORABLE, THE JUDGES OF THE
UNITED STATES DISTRICT COURT, IN AND
FOR THE SOUTHERN DISTRICT OF CALI-

FORNIA, SOUTHERN DIVISION:

I, Earl E. Moss, Referee in Bankruptcy, to whom the

above entitled proceedings were referred, do hereby certify

:

That in the course of the proceedings certain findings

of fact and conclusions of law, together with an order

thereon, were, by counsel for the Trustee, presented to the

Referee, and apparently without a reading thereof in-

advertently signed and filed by the Referee. Upon the fil-

ing of the petition for review and the exceptions noted

therein to the findings, the Referee for the first time

observed that such findings contained much surplusage and

statements of evidence in lieu of ultimate facts, and the

Referee thereupon, on his own motion, prepared and filed

supplemental findings of fact and order. Counsel for the

various parties were thereupon advised that the petition

for review would be considered as applying both to the

original and supplemental findings without the necessity

of filing an additional petition. While the said original

findings contain many statements of probative facts and

the claimant's exceptions to the original findings would not

be applicable to the supplemental findings, yet, in order
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that the whole record may be before the court, both sets of

findings, as well as the references thereto are herein in-

cluded.

The said supplemental findings and order made by the

Referee are as follows

:

( In order to avoid duplication the Supplemental Find-

ings of Fact and Conclusions of Law on Petition to Re-

consider Claim of Pauley Oil Company, which are set out

in full in the Referee's Certificate on Petition for Review,

are here omitted for the reason that they are hereinabove

in this Transcript set out in full.)

The said original findings and order above referred to

are as follows

:

(In order to void duplication the Findings of Fact and

Conclusions of Law Regarding Claim of Pauley Oil Com-

pany, which are set out in full in the Referee's Certificate

on Petition for Review, are here omitted for the reason

that they are hereinabove in this Transcript set out in

full.)

( In order to avoid duplication, the Order Disallowing

Claim of Pauley Oil Company, set out in full in the

Referee's Certificate on Petition for Review is here

omitted for the reason that said Order is hereinabove in

this Transcript set out in full.)

At the time of the decision in this matter an opinion

was rendered herein and the reasons for the decision were

set forth. The said opinion, to which the Court's attention

is respectfully directed is as follows:
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"IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN
DIVISION

In the iVIatter of ) OPINION ON RE-
) CONSIDERAT I O N

JAMESON & MEYERS, ) OF CLAIM OF PAU-
) LEY O I L COM-

Bankrupt. ) PANY.

Appearances

:

Ralph F. Bagley, Esq. and William J. Cusack, Esq.,

representing the Trustee

;

Henry L. Knoop, Esq., representing the Claimant,

A petition for reconsideration of the claim filed by Pau-

ley Oil Company was granted, and the matter brought on

for hearing on the objections to the claim filed by the

trustee on the ground that the claimant had received a

preference. The business relationship between claimant

and the bankrupt commenced about August 13th, 1925,

one of the transactions being a contract introduced in evi-

dence herein as Claimant's Exhibit "A", whereby Robert

F. Meyers, who was acting for the bankrupt copartner-

ship, agreed to buy certain gasoline from the claimant.

The bankrupt also purchased crude oil from claimant. De-

liveries of gasoline commenced on August 13th. 1925, and

on September 21st, 1925, there was due for crude oil the

sum of $14,481.65 and for gasoline delivered in the pre-

vious five weeks the sum of approximately $9000.00. The

claimant accepted a trade acceptance for the amount due

for crude oil. $14,481.65, dated September 21, 1925, and

due October 20, 1925. By October 3rd the balance due on
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the bankrupt's account, not considering the trade accept-

ance as payment, had increased to approximately $23,000.

The amount and date of the payments on account do not

appear from the claim on file, but it is very apparent that

they were considerably less than the purchases. From

August 13th to October 7th the bankrupt's purchases from

the claimant totaled $46,653.82 and made payments of only

$22,500, or less than half the amount of the purchases.

On October 3rd, 1925, claimant served a notice on the

bankrupt of the cancellation of the contract for the delivery

of gasoline by reason of the claimant's inability to pur-

chase crude oil at the prevailing market posted price in the

open market, in accordance with a clans in the contract

between the parties. This posted price is the price which

certain oil companies, (the industry usually following the

lead of the Standard Oil Company), will purchase oil, but

does not necessarily indicate the market price or the price

for which oil can actually be purchased. While the claim-

ant continued to remain in business it did not appear from

the evidence whether it cancelled its other contracts for the

sale of gasoline, if any existed, nor in view of the fact that

it was compelled to pay an increased price for its crude oil,

that it offered to supply gasoline to the bankrupt at also an

increased price. Deliveries under the contract between the

claimant and the bankrupt so cancelled ceased October 7,

1925. On February 2nd, 1926, claimant filed suit against

the bankrupt and levied an attachment on its property.

Claimant was also one of the petitioning creditors in the

involuntary bankruptcy proceedings.

The trade acceptance above referred to was made pay-

able in thirty days by reason of the fact that the bank-

rupt had sold certain oil to the Los Angeles Gas and Elec-
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trie Corporation and expected payment therefor on or

about October 20th, 1925. Upon the dishonor of the trade

acceptance on October 21st, 1925. the president and sec-

retary of the claimant called upon Robert F. Meyers, one

of the bankrupt copartners and the active manager thereof,

and inquired if he had collected the money due from the

Los Ang"eles Gas and Electric Corporation, answer to

which very pertinent inquiry Meyers evaded, but stated

that he could borrow the money from the Farmers and

Merchants Bank upon the return to the city of one Mr.

Stewart, one of the officers of the Bank with whom he had

done business, who was then out of the city. Mr. Stewart

was expected to return in ten days, and at the expiration of

that time the claimant learned from the bank that Mr,

Stewart had returned and thereupon called upon Meyers

who advised them that he was unable to borrow any

"more" money from the bank, and that he would pay the

trade acceptance just as fast as he could get the money in

from his various businesses.

As above stated, between August 13th and October 7th,

1925, claimant had sold the bankrupt gasoline to the ex-

tent of $46,653.82 for which it had received on account

$22,500, or less than half the amount of the purchases,

which gasoline was sold to the bankrupt for retail pur-

poses through its various filling stations, and had also sold

the bankrupt crude oil to the amount of $14,481.65, which

the bankrupt had also sold to the Los Angeles Gas and

Electric Corporation. The deliveries of gasoline for Sep-

tember amounted to $28,647.45, of which less than $10,000

had been paid, and the contract for such delivery had been

cancelled and deliveries were no longer being made. The

president of the claimant corporation testified that at the
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conversation in which Mr. Stewart's refusal to loan the

bankrupt further funds was discussed, which was within a

few days prior to October 27th, 1925, the only matter in

which the claimant was interested was the payment of the

trade acceptance, despite the fact that business relations

with the bankrupt had been discontinued and payment on

the previous month's account of over $18,000 had not been

made in the period of approximately from twenty to

twenty-seven days. It would seem rather unusual that

under such circumstances no mention should be made of

the $24,000 due on the gasoline account in addition to the

payment of the trade acceptance. This situation would

seem to lend color to Meyers' testimony in reference to his

statements to the representatives of the claimant that he

was in bad shape financially and could make but small pay-

ments on the account.

The checks for the $13,000 received by the claimant

between October 27th and December 26th, 1925, with the

exception of the payments of $500 on December 21st and

$1500 on December 26th, 1925, were all made on the ac-

count of the Triangle Service Station, which was a sep-

arate organization owned by Rosabelle Meyers, the wife of

Robert F. Meyers. Eleven payments totalling $13,000

were made between October 27th and December 26th,

1925, which were all applied on the trade acceptance, it

being reduced $1000 in October, $5500 in November and

$7000 in December. During all this period of time no pay-

ments were made on the gasoline account of approximately

$25,000, all of which, except approximately $5000 deliv-

ered in the first seven days of October, were for deliveries

made in September. Deliveries of gasoline to the bank-

rupt by the claimant ranged from approximately 1300 to
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as much as 12,815 gallons in a day, from which it would

be apparent to the claimant that the bankrupt was selling

a very large amount of gasoline delivered to it up to Octo-

ber 7th, the date of the cancellation of the contract. The

bankrupt could not urge the frequent plea of those under

similar circumstances, that it had not sold its merchandise

and therefore could not pay its account. No payments

whatever were made in January, and on or about February

2nd, 1926, claimant caused an attachment to be issued and

levied on the bankrupt's property. These facts would also

seem to corroborate the testimony of Meyers, as above

stated, that the claimant had long known that the bankrupt

was insolvent, and by continual pressure and threats en-

deavored to secure all possible funds before the crash.

Meyers testified that he stated to Mr. Sohus, secretary and

credit manager of the claimant, that the funds being paid

to the claimant were the property of Mrs. Meyers, to which

Mr. Sohus replied that he didn't give a damn where the

money came from, he wanted it, which testimony does not

seem to be denied. Of course, the claimant must have

observed the diflference in the checks, because the names

of the banks on which the last two checks of December

21st and 26th were drawn were noted on the itemized

statement of claimant's account attached to the claim,

which might indicate that the claimant was carefully ob-

serving the names of the bankrupt's depositaries on which

an attachment might be levied after it became apparent

that no other funds could be otherwise secured.

The president of claimant laid great stress upon the fact

that he believed the bankrupt solvent because he believed

it owned the business operated under the name of Triangle

Service Station, which was the property of Rosabelle
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Meyers, wife of one of the bankrupts. Approximately

twenty days before any payments on the trade acceptance

were received by the claimant all business relations with the

bankrupt, except the collection of sums due, had ceased.

If it was a solvent concern and owned all of the stations

operated by the Triangle Service Stations, why should it

not be compelled to pay the balance due on the trade

acceptance and the $25,000 open account for gasoline,

which the claimant had the right to assume had been sold,

without further delay, and without the necessity of the

claimant's secretary calling personally almost weekly for

checks of $500 to $2500 on a $40,000 account, which he did

except in one or two instances? Claimant's president and

secretary both testified that it was a small concern, with-

out much capital, engaged in constructing a refinery, and

had great need for its funds and so stated to Meyers. Its

business relations with the bankrupt were terminated and

there was no necessity for preserving its goodwill and the

claimant had no further interest in the bankrupt except to

secure payment of its account. On February 12th, 1926,

claimant with two other creditors, filed an involuntary peti-

tion in bankruptcy against the bankrupt, alleging that the

said bankrupt was insolvent at the time of the commission

of the Act of Bankruptcy within four months of the filing

of the petition. No testimony was offered by the claim-

ant showing any change in conditions between these two

dates or between the 26th day of December, 1925, and the

date it received the last payment, and the 27th day of

October, 1925, the date of the first payment, or how the

bankrupt had become insolvent during that period of time.

The secretary of the claimant testified that every three or

four days he called the bankrupt on the telephone asking
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for payment on this account, and was advised that he would

be given a check as rapidly as they could get money from

their collections, and if they had $500 or $1000 or $5000

they would give it to him and that they had to wait for

collections before they could pay him. When the checks

were given claimant's secretary frequently objected to

their size, stating they were too small, to which objection

Meyers replied that was all he could give them.

Under section 60b of the bankruptcy act if a "transfer

then operate as a preference, and the person receiving it or

to be benefited thereby, or his agent acting therein, shall

then have reasonable cause to believe that the enforcement

of such transfer would efifect a preference,

it shall be voidable by the trustee", etc. .

In Herron Co. v. Moore, 31 A. B. R. 221, 208 Fed. 134,

the United States Circuit Court of this Circuit said

:

"Under the bankruptcy act, section 60, as amended

by the act of 1910, it is no longer necessary in order

to establish a preference to prove the existence of a

debtor's intent to prefer. It is sufficient if it is shown

that the creditor receiving the alleged preferential pay-

ment had at the time it was made reasonable cause to

believe that the bankrupt was insolvent, and that in

accepting and retaining the same he would receive a

larger percentage of his debt than the other creditors

of the same class."

Reasonable cause to believe that a transfer will effect a

preference does not require proof either of actual knowl-

edge or actual belief, but only such surrounding circum-

stances as would lead an ordinarily prudent business man

to conclude that the transfer will result in a preference. It
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is sufficient if the facts brought home to the person sought

to be affected are such as would produce action and inquiry

on the part of "an ordinarily intelligent man". (Grant v.

Bank, 97 U. S. 80; Bank v. Cook, 95 U. S. 343.)

The foregoing facts would justify no conclusion except

that the claimant either actually knew the bankrupt was in-

solvent at the time it received the payments on its account

or at least had knowledge of such facts as would produce

action and inquiry on the part of an ordinarily intelligent

man, or "a prudent business man" as stated in Bank v.

Cook, supra, or "a person of ordinary prudence and dis-

cretion," as stated in Wager v. Hall, 16 Wall 584.

With the two exceptions above noted, the payments of

December 21st of $500 and December 26th of $1500, all

funds paid to the claimant and claimed herein as a prefer-

ence were paid out of the funds of Rosabelle Meyers for

whom the bankrupt was acting. These payments were

charged to the bankrupt on the books of Rosabelle Meyers,

from whom the bankrupt borrowed large sums of money,

all of which were repaid to her except the sum of $3900.

Claimant contends that under the decision in National Bank

of Newport v. Herkimer County Bank, 225 U. S. 90, 28

A. B. R. 218, such payments, not having been made out of

the bankrupt's estate, could not constitute a preference. In

that action an endorser on the bankrupt's note being heavily

indebted to the bankrupt, paid the bankrupt's note and

charged the amount thereof to it, and the court held that

the bank to which the endorser had paid the sums received,

having no knowledge of the circumstances, could not be

charged with having received a preference, because the

payments were not made by the bankrupt, either directly or

indirectly, and its assets were not thereby depleted, its
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obligations only being increased. In discussing the ques-

tion the court said

:

"To constitute a preference it is not necessary that

the transfer be made directly to the creditors. It may

be made to another, lor his benefit. If the bankrupt

has made a transfer of his property, the effect of

which is to enable one of his creditors to obtain a

greater percentage of his debt than another creditor of

the same class, circuity of arrangement will not avail

to save it. A 'transfer' includes 'the sale and every

other and different mode of disposing of or parting

with property, or the possession of property, abso-

lutely or conditionally, as a payment, pledge, mort-

gage, gift, or security.' Sec. 1 (25).

It is not the mere form or method of the transac-

tion that the act condemns, but the appropriation by

the insolvent debtor of a portion of his property to the

payment of a creditor's claim, so that thereby the

estate is depleted and the creditor obtains an advan-

tage over other creditors. The 'accounts receivable'

of the debtor, that is, the amounts owing to him on

open account, are, of course, as susceptible of prefer-

ential disposition as other property; and if an insol-

vent debtor arranges to pay a favored creditor through

the disposition of such an account, to the depletion of

his estate, it must be regarded as equally a preference,

whether he procures the payment to be made on his

behalf by the debtor in the account—the same to con-

stitute a payment in whole or part of the latter's debt

—or he collects the amount and pays it over to his

creditor directly. This implies that, in the former
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case, the debtor in the account, for the purpose of the

preferential payment, is acting as the representative of

the insolvent, and is simply complying with the direc-

tions of the latter in paying the money to his creditor."

The efifect of the transaction in controversy was to deplete

the estate of the bankrupt, which w^as not the result in the

above case. A creditor may not accomplish by indirection

what it cannot effect directly. To illustrate, a creditor

could not arrange for credit with an insolvent debtor with

a third person and take the funds secured as a result of

said credit, requiring the debtor to repay the loan to the

third person, and thus secure a greater percentage of its

debt than other creditors of a like class and deplete the

estate for the general creditors, and not have secured a

preference. This point was discussed by the Supreme

Court in the above decision and Court said

:

"The fact, then, is not, as it is contended that 'the

bankrupt parted with property to the amount of the

note, and the bank received it', but rather that the

bankrupt parted with nothing, and the bank received

the money of the indorser, and redelivered to the in-

dorser the paper and collateral. When the Titus

Sheard Company took up the note, it was credited with

the amount of the payment in its account with the

Newport Knitting Company. But the question, in the

circumstances disclosed, of the right of the Titus

Sheard Company to a set-off against its indebtedness

on the account, is distinct from the question whether

the bank received a preference. Western Tie &
Timber Co. v. Brown, supra. It would be only by the

allowance of such a set-off that the bankrupt estate
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would be diminished. And, as was said by the Circuit

Court of Appeals, 'if the Sheard Company, knowing

the Newport Company to be insolvent, acquired the

note with a view to using it as a set-off or counter-

claim against its debt, it could not legally do so.

Bankruptcy Law, section 68b.'

The amount of the indebtedness of the Titus Sheard

Company could still be collected by the trustee."

It will appear from the latter part of the above quota-

tion that the court held that by reason of the fact that the

set-off could not be effected against the estate on account

of the knowledge of the corporation accepting the obliga-

tion, that the estate would not thereby be diminished and

a preference would not be effected. In this matter the

bankrupt's assets were depleted to the extent of the funds

advanced by Rosabelle Meyers and repaid by the bank-

rupt. No evidence was offered by the trustee to the effect

that the Bankrupt's estate was depleted in any manner by

the $3900 advanced not repaid to Rosabelle Meyers by the

bankrupt, and as to such sum no preference was secured.

The trustee was granted permission to amend his objec-

tion to show a preference of $13,000 alleged to have been

received instead of $9,000, and in the absence of proof of

the depletion of the estate to the extent of $3900 above

referred to a finding must be made that the claimant herein

received a preference to the extent of $9,100.

Dated June 14, 1928.

Earl E. Moss

Referee in Bankruptcy"

The question for determination is whether or not said

Order is a proper Order.
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In respect to the exceptions to the referee's original find-

ings filed by claimant, the referee requests the privilege of

the following explanatory statement

:

Petitioner's first specificationof error is that the finding

that on September 21st, 1925, there was due for gasoline

during the previous five weeks the sum of approximately

$9000 is not supported by the evidence and that no evidence

was offered or received tending to support such finding. It

appears frcjm the itemized statement of the account at-

tached to petitioner's claim, which is one of the pleadings

in this proceeding and a matter of which the court takes

judicial notice, that the gasoline purchased for August,

1925 amounted to $12,731.57, and from September 1st to

September 21st. $19,627.00, totalling $32,358.57. The

credits are not itemized but the total sum of $22,500.00

only was paid up to October 7, 1925, and assuming this

amount was all paid before September 21, 1925 left

$9858.57 still due for gasoline on that date.

Petitioner's second specification of error in the referee's

decision is the finding that the petitioner, claimant herein,

accepted from the bankrupt trade acceptances dated Sep-

tember 21st, 1925, and due October 20th, in that the bank-

rupt executed and delivered to claimant only one trade

acceptance which was due October 21st. The trade accept-

ance, which is attached hereto as Claimant's Exhibit "D",

is dated September 21st and due in thirty days. The error

of one day was either one of calculation or typographical

and has no materiality.

The third exception made by petitioner is the finding that

October 3, 1925 was just four months prior to the date of

the filing of the involuntary petition. This finding, like

others previously made, is a statement of probative facts
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taken from the opinion of the referee by counsel for the

trustee and improperly included in the findings. The fact

that October 3rd was four months or four months and ten

days prior to the filing of the petition is not a matter mate-

rial to the decision but a fact only stated by the referee for

the purpose of illustrating one of the reasons for the deci-

sion rendered.

The fourth exception to the findings, that by October 3,

1925 the amount due totalled the sum of approximately

$23,000.00, is also likewise a matter of evidence taken from

the referee's opinion and not a fact material to the deci-

sion. It does appear, however, from the claimant's veri-

fied claim and exhibits attached thereto, that gasoline was

sold to the bankrupt by claimant in August 1925 amount-

ing to $12,731.57. and in September 1925 of the value of

$28,647.45, and the first three days of October $2971.90,

or a total of $44,350.92, against which there were made by

the bankrupt payments of only $22,500. Instead of

$23,000 being the sum unpaid to the claimant by bankrupt,

the exact sum is $21,850.92, but the point made by the ref-

eree in his opinion is as well illustrated by the use of the

sum of $21,850.92 as of $23,000. The use of the word

"due" in the opinion, in accordance with the commercial

vernacular, might have been technically incorrect, and **un-

paid" would have been a better and more appropriate term.

The fifth exception to the referee's findings, that the

amount of purchases of crude oil between August 13, 1925

and October 7, 1925 totalled $14,481.65, is not supported

by the evidence, answers itself because it appears from

such exception that within a shorter period of time, from

August 14, 1925 to August 31, 1925, the amount of crude

oil sold was $15,513.01.
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The sixth exception to the referee's findings is likewise

a statement of evidence immaterial to the decision and im-

properly made a part of the findings by reason of reference

in the referee's opinion to monthly deliveries and payments.

The seventh exception to the referee's findings is that

sales were made by claimant to the bankrupt from August

13 to October 7, 1925 totalling in excess of $75,000.00, is

correct in its statement of fact that such sales totalled ap-

proximately $62,166.83. It does not appear from what

source this statement of evidence was taken to be included

in the findings and it is immaterial to the decision and not

properly a part of the findings.

The eighth exception is to the effect that $22,500.00 only

was paid by the bankrupt upon the claimant's accoimt when

in fact $23,531.36 was so paid. This purported finding is

only a statement of evidence from the referee's opinion and

improperly included in the findings, and a fact stated only

by way of illustration of the referee's view point. On the

exhibit attached to the verified claim of claimant appears

the following statement : "Total payments $22,500.00".

This claim is a part of the pleadings in this matter and the

source from which the referee secured such fact.

The ninth exception is to the following statement con-

tained in the findings, "that during said period, by con-

tinual pressure and threats, claimant endeavored to secure

all possible funds before the crash of the bankrupt com-

pany", and is likewise a statement of fact from the ref-

eree's opinion made by way of illustration of his view

point. Robert F. Meyers, one of the bankrupt's, testified

as follows

:

"Q These checks were delivered by you personally,

were they ?



58 Pauley Oil Company vs.

A. To Mr. Sohus, yes.

Q Do you recall what conversation, if any, took

place at the time of the delivery of any of these

checks ?

A Well, every morning I would go there I would

find Mr. Sohus waiting there.

Q Now, directing your attention to the first

Jameson & Meyers check of the 27th of October, 1925,

for $500. Do you recall any conversation that was

had at that time?

A I kept telling Mr. Sohus

—

Do you recall whether there was a conversa-

tion ?

A There was a conversation every time he was

there, but just what the conversation each time was

—

Q Do you remember the substance ?

A I told him we were in trouble, and he knew we

were in trouble. He had attended a meeting before

that and had agrred to give me 6 months time to get

the firm out of bankruptcy, and I said, ''On top of that

you are coming here every morning and telling me you

don't care where I get it or what the condition of the

business is as long as you get yours". (Transcript

page 6, line 19 to page 7, line 14.)

"Q Now, during the period intervening between

October 27, 1925, and February 13, 1926, were pay-

ments made to any of your other creditors during that

period ?

A Nobody.

Q That is, nobody in addition to the Pauley Oil

Company ?
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A Nobody but the Pauley Oil Company. They
got everything that I could give anybody." (Trans.

p. 13, I. 15 to 22)

"Q Now the first Triangle check in the amount of

$1500 was given on the 16th of November, 1925, is

that true ?

A Yes, sir
; yes, sir.

Q Was anything said at that time about the fact

this was a Triangle check?

A 1 told him it was a Triangle check and Mrs.
Meyer's money I was taking out of the account, but

he was so insistent that I took a chance and gave him
her money. He said then he didn't give a damn where
it came from, but that Pauley wanted it.

Q Do you know of your own knowledge, Mr.
Meyers, whether or not the Triangle owed the Pauley
Oil Company anything at that time ?

A Never owed them anything, never bought any-

thing from them; didn't know them."

(Trans. P. 16, 1 24 to p. 17, 1. 12)

"MR. KNOOP: Now, at the time that these checks

from the Triangle Service Station were given to the

Pauley Oil Company as you testified on direct exam-
ination, did the Triangle Service Station owe Jameson
& Meyers any money ?

A Not a cent.

Q And did not have any of Jameson & Meyers'
money in their possession ?

A Not a cent ; never owed us any money.

Q Now, when was this conversation you had with

Mr. Sohus in which you said Mr. Sohus was rather

threatening?
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A He threatened every time he came into the office

with his white automobile.

Q When was the first time this occurred?

A When the money stopped coming regularly to

him.

Q About when was that?

A W^ell, for several weeks that he came there, I

can't remember the dates. If I gave him $500. he

wanted a thousand; if I gave him $1,000, he wanted

$1500; if I gave him $1500, he wanted $2,000; any-

thing I gave him he was not satisfied with. I kept

at Mr. Sohus for months for Mr. Pauley to come up

as we could have gotten along together. He threat-

ened to throw us into bankruptcy.

Q Did he ever threaten to throw you into bank-

ruptcy ?

A Yes, a dozen times.

Q When?

A Ever since he came there to us and could not

get his money." (Trans, p. 26, 1. 17 to p. 27, 1. 17)

"Q All right. Now, you related a conversation

you had with Mr. Sohus on October 27 or about that

time. Will you repeat that conversation ?

A I don't remember I gave any special dates.

Q About the time that the first payment was made.

A Which first payment?

Q October 27, of $500.

A All I know is he kept on pushing us and telling

me he wanted the money, and he didn't care where it

came from or anything else, kept on." (Trans, p. 29,

1. 23 to p. 30, 1. 6)
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''MR. KNOOP: Now, these payments that you

made that you have Hsted here, how did you make

them, that is, they were made by check, but did you

mail the check or what?

A No, Sohus came up and got them.

O Every one of them ?

A You bet you.

Q You didn't mail any?

A No." (Trans, p. 36, 1. 4 to P. 36, 1. 11

)

"Q 1 believe you mentioned on cross examination

that you had a conversation with Mr. Sohus regard-

ing the promissory note ?

A Yes, sir.

Q When was that conversation, when did it take

place ?

A After I was in bankruptcy.

Q Oh, after you were in bankruptcy?

A Yes, sir.

Q You never had any conversation about a note

before you went into bankruptcy ?

A Oh, yes, he would have taken anything.

Q What was that?

A Before he threw us into bankruptcy he asked

me.

Q How long before ?

A Oh, I guess maybe 2 or 3 months before that.

He wanted me to get a note from my wife guarantee-

ing my indebtedness to Mr. Pauley, and he would

keep it until the thing was settled up and then Mrs.

Meyers could settle it up with me.

A Until what was settled ?
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A Bankruptcy proceedings.

Q Was bankruptcy proceedings mentioned in this

conversation 3 months before bankruptcy ?

A Oh, he threated to put us into bankruptcy many

times." (Trans, p. 39, 1. 20 to p. 40, 1. 18) ....

The tenth exception of the petition to the findings of the

referee concerns the following statement : "aside from the

Los Angeles Gas & Electric Corporation purchases of

crude oil, the sales of the bankrupt copartnership were on a

cash basis" which statement is of evidence taken from the

referee's opinion and of minor weight. No evidence was

introduced tending to show that the bankrupt granted

credit to any persons other than the Los Angeles Gas &

Electric Corporation, and evidence was introduced tending

to prove that the bankrupt did a large daily business in a

number of service stations within the city of Los Angeles,

from which the referee drew the conclusion that such busi-

ness was on a cash basis.

The eleventh exception concerns the fact that the claim-

ant terminated its contract with the bankrupt on October

3rd. The notice from the claimant to the bankrupt is at-

tached to this certificate as Claimant's Exhibit "B" and is

dated October 3rd, effective October 8th and deliveries

were made to October 7th. Whether the claimant ter-

minated the contract or suspended delivery is of no ma-

teriality, the only reason for the reference being the de-

sire of the referee in his opinion to call attention to the

date of October 3rd, 1925.

Exception twelve is to the finding that claimant made

almost daily demands upon the bankrupt for payments on

its account, which finding, although a statement of evi-
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dence not properly a part of the findings, will be found to

be supported by the testimony of one of the bankrupts,

Robert F. Meyers, previously quoted and the bankrupt's

bookkeeper and corroborated very largely by the testimony

of the claimant's secretary as to his demands upon the

bankrupt for payment upon the account.

The thirteenth exception of petitioner is double in char-

acter, first, to the finding that the president of the claim-

ant corporation stated to Robert F. Meyers that the only

matter in which claimant was interested was the payment

of the trade acceptance, which, like other findings, is a

statement of evidence and not a legal finding. In this re-

spect E. L. Pauley, claimant's president, testified as fol-

lows:

"Q Mr. Meyers told you he had talked to Mr.

Stewart and could not borrow anything, is that right ?

A Could not at that time borrow anything.

O Did you then make any further investigation as

to Mr. Meyer's credit?

A I did not.

Q That did not cause you to wonder whether Mr.

Meyers had told you the truth about his ability to

borrow ?

A No.

Q Didn't awaken any thought of that question m
your mind ?

A No.

Q You did not make any demand as to cash ? You

were satisfied as to Mr. Meyers' financial standing?

A Yes.

Q And you did not make any demand for cash?

A Other than the trade acceptance.
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Q That is all you demanded?

A That is all I went for.

I am referring now to the time when you knew

that Mr. Stewart was back and would not lend him

any money.

A That is all we were after at that time, as T

recall it, was the payment on the trade acceptance be-

cause the bank had sent it back, charged it to our

account.

Q Yes. The time to which I am referring, Mr.

Pauley, is the time after Mr. Stewart had returned

and you learned that Mr. Meyers could not borrow

any money; then did you make any demand for cash,

or were you satisfied then as to Mr. Meyers' credit ?

A We were asking him for the trade acceptance,

is what 1 went up there for. I don't recall that I

asked him for anything else other than to pay the

trade acceptance." (Trans, p. 100, 1. 7, to p. 101, 1.

12) ... .

As to the remainder of said exception, that at the date of

the conversation between claimant's president and Robert

F. Meyers $24,000 was due for gasoline purchases, it ap-

pears from the exhibit attached to claimant's verified claim

that the total deliveries of gasoline to the bankrupt by the

claimant for the months of August, September and Octo-

ber, 1925, were $46,653.82, of which deliveries $5274.80

were made in October, leaving a balance of $41,379.02

sold in August and September. Therefore, crediting the

total payments of $22,500.00, shown by said exhibit to

have been made, in any possible manner, there was due

$18,879.02 for deliveries prior to October 1st, and $24,-
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153.82 for gasoline delivered up to October 7, 1925. As

in another instance previously referred to, it may be that,

adopting the vernacular of credit men, a more appropriate

terms would have been "unpaid" instead of "due".

The fourteenth exception to the findings concerns pay-

ment of $11,000 made by Robert F. Meyers, one of the

bankrupts, acting as the agent for Rosabelle Meyers, which

payments were made to claimant and charged to the bank-

rupt and thereafter repaid to said Rosabelle Meyers with

the exception of the sum of $3900. is amply supported by

the testimony of Robert F. Meyers and uncontradicted, to

the effect that as the agent of Rosabelle Meyers he drew

checks upon her account and delivered them to the claim-

ant, all of which sums, with the exception of $3900, were

repaid by the bankrupt to Rosabelle Meyers. The same

statement applies of exception fifteen.

Exception sixteen concerns the intent of the bankrupt to

prefer claimant. The exhibit attached to claimant's veri-

fied claim shows the making of payments to it in the sum

of $13,000. The effect was to prefer claimant over other

creditors and the bankrupt is presumed to intend to effect

the natural results of its acts.

All of the evidence, when taken together, sustains the

finding excepted to in exception number seventeen.

The reference to exceptions fourteen and fifteen will

apply to exception eighteen.

All of the evidence in the proceeding, when taken to-

gether, sustains the finding referred to in exception nine-

teen.

That on the 12th day of July, 1928, petition for review

was filed by Pauley Oil Company, a corporation, through

their attorney, Henry L. Knoop, Esq., which was granted

and which petition for review is hereto attached.
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I hand up herewith for the information of the Judges

the following- papers

:

1. Petition for Review

2. Claim of Pauley Oil Company

3. Petition for the reconsideration of the Claim of the

Pauley Oil Company

4. Notice of hearing on objection to claim of Pauley

Oil Company

5. Answer to Petition for reconsideration of the claim

of Pauley Oil Company

6. Trustee's brief on the law

7. Brief on behalf of Pauley Oil Company on Trus-

tee's petition for reconsideration of its claim

8. Reporter's transcript

9. Claimant's Exhibits A, B, C. D and E
Dated—August 6, 1928.

Earl E. Moss

Referee in Bankruptcy.

[Endorsed]: Filed Aug 8, 1928 at 45 min. past 4

o'clock P. M. R. S. Zimmerman Clerk Murray E. Wire

Deputy

(Title of Court and Cause.)

ORDER ON REVIEW OF ORDER OF REFEREE
IN BANKRUPTCY

The referee in bankruptcy having heretofore sustained

objections of the trustee to the claim of Pauley Oil Com-

pany, a corporation, on the ground that said claimant had

received an illegal preference, and said claimant having

brought this proceeding to review said order of said
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referee; and the matter having been fully presented, and

argued in briefs filed by counsel for the respective parties;

and the Court having considered the same;

IT IS ORDERED that said order of said referee, made

on the 3rd day of July, 1928, is approved and confirmed.

An exception is allowed in favor of the petitioner on

review.

Dated this 8th day of November, 1928.

WM. P. JAMES
U. S. District Judge

[Endorsed] : Filed Nov 8, 1928 at 40 min past 10

o'clock A. M. R. S. Zimmerman Clerk Murr^; E. Wire

Deputy

(Title of Court and Cause.)

STATEMENT OF EVIDExNCE
(Under Equity Rule 75)

ROBERT F. MEYERS,

called as a witness on behalf of the Trustee, being first

duly sworn, testified as follows

:

DIRECT EXAMINATION
I am one of the bankrupts in this matter. I had busi-

ness transaction with Mr. Sohus who is connected with

the Pauley Oil Company within four months prior to the

filing of the petition in bankruptcy in this case. Mr.

Sohus was secretary of Pauley Oil Company. I had sev-

eral conversations with Mr. Sohus regarding the indebt-

edness of Jameson & Meyers to the Pauley Oil Company
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during the four months prior to the fiHng of the petition

in bankruptcy. The petition was filed February 13, 1926.

This sum of $9,000 was paid in several checks. The

first payment was made October 27, 1925. The last pay^

ment that went to make up that $9,000 was paid Decem-

ber 2, 1925. The amounts of each payment and the date

each payment was made are: November 16, $1500; No-

vember 4, $500; November 10, $500; November 21, $500;

November 25, $2500; October 27, $500; October 31, $500;

December 2, $2500. I gave them the checks personally.

Those checks were not all drawn upon the same account.

$7,000 of them were drawn on the Triangle account, on

Triangle checks, and $2,000 on Jameson & Meyers account

and Jameson & Meyers checks. The amounts paid on

Jameson & Meyers checks were : October 27, $500 ; Octo-

ber 31, $500; November 4, $500; and November 10, $500.

The payments handled with Triangle checks were so

handle.? because at the time being Jameson & Meyers did

not have any money, and this man was insistent and did

not care where it came from, so I gave it out of Mrs.

Meyers' account, and when we got it in I saw that Mrs.

Meyers got it back in her account. There was lots of it

that never went back.

These checks were delivered by me personally to Mr.

Sohus. Every morning I would go there I would find

Mr. Sohus waiting there. There was a conversation

every time he was there. 1 told him we were in trouble,

and he knew we were in trouble. He had attended a

meeting before that and had agreed to give me 6 months

time to get the firm out of bankruptcy, and I said, "On

top of that you are saying here every morning and telling
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me you don't care where I get it or what the condition of

the business is as long as you get yours." I do not recall

the approximate amount the Pauley Oil Company claimed

on October 27, 1925 ; I think we owed them about v$25,0(X),

I am not sure. We did not buy any merchandise or incur

any further indebtedness to the Pauley Oil Company be-

tween the dates of October 27 , 1925, and the date of the

filing of the petition in bankruptcy, nor for some time

before that either. We asked for credit from the Pauley

Oil Company in the period from October 27. 1925, and

subsequent to that date. I asked such credit from Mr.

Sohus. I just can not tell the exact dates, but they would

not give us any goods. Mr. Devere was there at all times.

I asked Mr. Sohus if he would give us some gas so we

could keep on moving and in that way work it out that

way and he said "Nothing doing."

MR. KNOOP: What was the date of that conversa-

tion? Did you fix the date, Mr. Cusack, the date of that

conversation ?

MR. CUSACK: Only that it was subsequent to the

27th of October, 1925.

Our credit at the Pauley Oil Company had been stopped

prior to October 27, 1925,—I should judge 2 or 3 or 4

months prior, I am not sure.

During the period intervening between October 27, 1925,

and February 13, 1926, no payments were made to any

of our other creditors, nobody but the Pauley Oil Com-

pany. They got everything that I could give anybody.

The bigger part of the claim of Pauley Oil Company was

for gasoline which they sold to the Eagle Gasoline Cor-

poration, Jameson & Meyers.
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I had a conversation with Mr. Sohus and some attorney

maybe a month or six weeks previous to this period. That

conversation took place at 17th and Hope. There was

some attorney came up there and wanted to collect some

money for Mr. Pauley, and Mr. Jameson and I told him

we could not do anything n(nv as we were up against the

wall, but if they were willing to wait a while we would—

I

would work out of the predicament because they (the cred-

itors) had all agreed or were going to agree that if I got

rid of Mr. Jameson and took over the responsibility myself

they would call a halt on me for 6 or 7 months and give

me a chance to get the things together and pay off the in-

debtedness, which I would have done if they had not

jumped me, and the lawyer advised them and said, "You

better give them a chance to let these people pay, a chance

to get on top. It is better than losing it in a lump." Who
the man was, I don't know.

The first Triangle check in the amount of $1500 was

given on the 16th of November, 1925. I told him it was

a Triangle check and Mrs. Meyers' money I was taking

out of the account, but he was so insistent that I took a

chance and gave him her money. He said then he didn't

give a damn where it came from, but that Pauley wanted

it. The Triangle never owed the Pauley Oil Company

anything; never bought anything from them; didn't know

them. I won't say I ever did reimburse the Triangle. I

couldn't tell you that. If 1 would get it or we would get it

in, I would give it to Mr. Devere to charge back or give

Mrs. Meyers credit for it. Whether she got it I don't

know. It would be paid over to Mr. Devere to credit Mrs.

Meyers' account with the money we were using. Either

we would give her gas for it or money as we collected it.
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CROSS-EXAMINATION
We bought some fuel oil and be bought lots of gas from

Pauley Oil Company. We had an agreement to pay so

much money for the gasoline.

(The agreement dated the 13th day of August, 1925,

between the Pauley Oil Company as the first party and

Robert F. Meyers as the second party, was received in

evidence as Claimant's Exhibit A.)

That is the contract pursuant to which we bought gaso-

line from the Pauley Oil Company.

(The witness was here shown a copy of a letter dated

October 3, 1925, which was marked "Claimant's Exhibit

B for Identification," and which was later received in

evidence as Claimant's Exhibit B.)

I have not the original of this letter dated October 3,

1925, on the stationery of the Pauley Oil Company ad-

dressed to me. T never got any such a letter that I know

of. I don't remember whether I took the original of the

letter shown me to my attorney and had my attorney

write to the Pauley Oil Company protesting the suspension

of deliveries of oil, but I would not say I did or did not.

I don't remember whether I went to the office of Lawler

& Degnan and had them write a letter to the Pauley Oil

Company in answer to that letter shown me; I would not

say I did or did not. I don't know. I don't remember.

Q. From that time on, from a few days after the date

of that letter, you did not receive any more oil or gasoline

from the Pauley Oil Company?

A Well, I did not receive any oil from the Pauley Oil

Company for any such reason as that ; it was because

Pauley could not buy in the open field; his credit was shot.
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I don't remember what date it was I received the last

consignment.

This fuel oil I purchased from the Pauley Oil Company,

I directed them to ship that direct to the Los Angeles Gas

& Electric Corporation. They did not ship all I directed

them to ship. They didn't make delivery. I had to buy

$25,000 worth from the Standard Oil Company at a loss

of $25,000 to make up my contract. T have a check here

in evidence. T saw the letter which you show me on the

stationery of Lawler & Degnan, signed "Lawler & Deg-

nan," dated October 6, 1925, addressed to Pauley Oil

Company, attention of Mr. E. L. Pauley about the time

that bears date, October 6, 1925. That doesn't refresh

my recollection as to having received this letter marked

claJant's Exhibit B for identification. I want to say I

never saw the letter and I don't know if it refers to that

letter. It refers to some letter I took up there, yes. I

don't know whether I received any other letter from the

Pauley Oil Company about that time, because all my

records were taken away; everything I had.

(The letter from Lawler & Degnan dated October 6,

1925, was received in evidence as claimant's Exhibit C.

)

I don't remember how many gallons of fuel oil I agreed

to buy. I bought so many tank cars, I think, but I don't

remember how many. Very few; maybe 4 or 5, something

like that, were delivered to the Los Angeles Gas & Electric

Corporation.

I think I had one conversation with Mr. E. L. Pauley.

I don't remember when it was. He was down in his office

or something. It wasn't at the time that the gasoline con-

tract was signed. I did not see Mr. Pauley in connection
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with that contract. As far as I recall now I saw Mr.

Pauley on only one occasion. The subject of that conver-

sation was that he was not looking to Jameson for any of

his money; he was looking to me for it. I don't remem-

ber the date of that conversation ; it was at his office some-

where over there on the stock yards. No one present

except Mr. Pauley and myself.

In connection with this fuel oil I did not tell Mr. Pauley

or Mr. Sohus that 1 would direct the Los Angeles Gas &
Electric Corporation to make all the payments on account

of that to the Pauley Oil Company. I made an assign-

ment of that account to the Farmers & Merchants National

Bank for the oil I bought from the Standard Oil Com-

pany, not the Pauley Oil Company. That was the un-

finished contract Mr. Pauley did not deliver, because he

didn't have the gas and could not deliver it, was not up to

specification. It is not a fact that in September I told

Mr. Pauley that I would assign to the Pauley Oil Com-

pany all the moneys I had coming from the Los Angeles

Gas & Electric Corporation but that I would not be able

to get that money until some time in September.

At the time that these checks from the Triangle Service

Station were given to the Pauley Oil Company, as I testi-

fied on direct examination, the Triangle Service Station

did not owe Jameson & Meyers any money and did not

have any of Jameson & Meyers' money in their possession.

Mr. Sohus threatened every time he came into the office

with his white automobile. The first time this occurred

was when the money stopped coming regularly to him.

That was for several weeks that he came there, I can't

remember the dates. If I gave him $500, he wanted a
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thousand; if I Rave him $1,000, he wanted $1500; if I

gave him $1500, he wanted $2,000; anything I gave him he

was not satisfied with. I kept at Mr. Sohus for months

for Mr. .Pauley to come up as we could have gotten along

together. He threatened to throw us into bankruptcy a

dozen times ever since he came there to us and could not

get his money. I couldn't give you the dates. I have no

reason to carry them in my mind and I could not give them

to you. He threatened it the first time when he was

there with the lawyer and did it right along after, all along.

That was at 17th and Hope, at Jameson & Meyers office.

That conversation did not take place in January of 1926.

I don't know the name of the lawyer. I had only one con-

versation with Mr. Sohus in which an attorney was

present. 1 never talked to Mr, Pauley except in his own

office and no attorney was present.

I don't remember I gave any special dates concerning

my conversations with Mr. Sohus. All I know is he kept

on pushing us and telling me he wanted the money, and

he didn't care where it came from or anything else, kept

on. He was at a special meeting in the Standard Oil

Company's office, a creditor's meeting, when I stated that

if T were given a little time I thought I would be able to

work things out. 1 don't know who was present at that

creditors' meeting. Mr. Sohus ought to know. 1 will

say Mr. Sohus was present ; he agreed to give me time and

did not hardly wait to get out before he started riding

me. That meeting was in the credit department of the

Standard Oil. Somebody from the Shell, and the credit

man of the Standard Oil Company, and Mr. Sohus, and

I think Mr. Weitzel of the Sierra were present. That was
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maybe 4 or 6 weeks before I was put into bankruptcy.

They all agreed if I would get rid of Mr. Jameson, who

they seemed to think was a liability, if I would get rid

of Mr. Jameson and accept the indebtedness of the firm,

they would give me 6 or 7 months' time without calling

on me to pay them anything, to give me a chance to get

things together, they knew I was after some big contracts,

and on top of that I had trouble with him. Mr. Sohus

knew all about my condition, more so than anybody else.

I never submitted a financial statement to the Pauley

Oil Company.

This creditors' meeting took place 4 or 6 weeks prior to

the filing of the petition in bankruptcy. At that time my
creditors who were there or represented told me better than

I knew myself what the state of our financial condition

was. I told them what we had and what we owed, what

Mr. Jameson had done with a big part of it, and what I

wanted to do if they would give me a chance. At that time

I thought I could have worked it out. I would have worked

it out if I had had a chance. I would have got money

from the outside, borrowed money. 1 didn't say that I

could pay off all my creditors, but I could have taken care

of them in a way they would not have lost anything.

When the credit was off, he would not give me anything.

I had to go to Shell and arrange to get my gas for cash,

but they would not even sell me for cash. I paid cash to

the Shell Oil Company when I started, but I don't know

how long I continued to pay cash. Thereafter I bought

on credit, on time. We owe them a lot of money. We did

owe them a lot of money, but don't owe them anything

now. The Shell Oil Company is one of our creditors in
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this bankruptcy proceeding for gasoline we purchased from

them. We didn't pay anything to any other creditor during

any of this period of time except current bills. We had

lots of past due indebtedness during this time.

These payments that we made, that I have listed here,

were made by check. Sohus came up and got the checks.

I handed him the checks personally. He never was satis-

fied. Mr. Devere never handed him a check in his life.

I know a Mr. Stewart, an officer of the Farmers &

Merchants National Bank. I remember giving the Pauley

Oil Company this trade acceptance for $14,481.65. It is

not a fact that just before that was given that this fuel oil

account was due and I had been paid.

(The trade acceptance referred to was received in evi-

dence as Claimant's Exhibit D.)

That was not given to complete the payments on the

fuel oil account. It was given at Mr. Sohus' sueggestion

that he take it to the bank to get the money on it and with

the suggestion I get the money together to take care of it.

They never sold us such an amount of fuel oil. I did not

tell Mr. Sohus immediately after that became due and pay-

able and was not paid, that I had made arrangements with

"Mr. Stewart of the Farmers & Merchants National Bank

to have the bank take care of that, and Mr. Stewart had

gone, left the city, was out of the bank, and for that rea-

son the arrangement did not go through, and that was the

reason that the trade acceptance wasn't taken care of. I

did not tell Mr. Sohus that as soon as Mr. Stewart came

back I would be able to make arrangements with the

Farmers & Merchants National Bank to take care of that

trade acceptance.
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REDIRECT EXAMINATION.
Before he threw us into bankruptcy Mr. Sohus asked

me for a promissory note. I guess that was maybe 2 or

3 months before he threw us into bankruptcy. He wanted

me to get a note from my wife guaranteeing my indebted^

ness to Mr. Pauley, and he would keep it until the bank-

ruptcy proceedings were settled up and then Mrs. Meyers

could settle it up with me. He threatened to put us into

bankrui)tcy many times. This specific conversation was

shortly after that meeting in the Standard Oil Company,

he came down to the office. This note was mentioned after

that meeting. We did not have a creditors' meeting at our

office prior to the time we had the creditors' meeting in

the office of the Standard Oil Company.

M. O. SOHUS,

called as a witness in behalf of the Trustee, being first

duly sworn, testified as follows

:

I am now secretary and treasurer of the Eureka Pe-

troleum Corporation. During the months of October, No-

vember and December, 1925, I was secretary and treasurer

of the Pauley Oil Company. I held the same position in

January and February of 1926. I don't know that I pre-

pared the claim of Pauley Oil Company filed in this matter.

I had it prepared in the office. It was prepared under my
supervision and direction. I did not actually do the work

myself. It shows the account of the Pauley Oil Company

with Robert Meyers as contained on our books. T recall

the payments purporting to have been made on December

14 in the sum of $2,000; December 21 in the sum of $500;

and December 26 in the amount of $1500. We received
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them. Those payments were given to me by either Mr.

Meyers or Mr. Devere. We received them on or about

the day noted on our statement. The last two items or

particularly the payment of December 21 and December 26

we received from Jameson & Meyers. The last four pay-

ments were on Jameson & Meyers checks.

I recall the Pauley Oil Company having filed an attach-

ment action against Jameson & Meyers or the Triangle and

Eagle Gasoline Corporation. That was, I think, on the

2nd of February, 1926. Pauley Oil Company was one

of the petitioning creditors in bankruptcy.

JOSEPH M. DEVERE,

called as a witness in behalf of the Trustee, being first

duly sworn, testified as follows

:

From the month of October, 1925, to and including the

month of February, 1926, I collected the money for the

Triangle Service Stations, and kept the books. I was in

the employ of the Triangle Service Stations. I know Mr.

Sohus and Mr. Pauley.

I made out the checks for certain payments that were

made to the Pauley Oil Company on the Triangle bank

account. Any Triangle checks given to the Pauley Oil

Company were charged to Jameson & Meyers on the Tri-

angle books. Then when they would get the money in it

would be returned to the Triangle. Some of the money

that was paid to the Pauley Oil Company on Triangle

checks was thereafter returned by Jameson & Meyers to

the Triangle Service Stations. I don't remember how

much was returned, but quite a large amount was paid and

returned,— I believe thirty-five or forty thousand dollars.
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I don't know what portion of the amount paid to the

Pauley Oil Company by the Triangle checks was there-

after repaid to Triangle Service Stations. It was not all

repaid. I know some of it was repaid. I don't know how

many or which checks were repaid ; there is no way of

picking out which ones. There was certain sums procured

from Jameson & Meyers and paid back. I think about

thirty-five to forty thousand dollars was repaid and at

the end I think Rosabel Meyers was a creditor to the extent

of about $3900. Meyers took out of the Triangle account

thirty-five to forty thousand dollars and paid it to the

creditors of Jameson & Meyers, but I believe most of it

went to the Pauley Oil Company and he paid back all but

about $3900. I was the bookkeeper at the Triangle. A
charge was made to Jameson & Meyers when any money

was given to the Pauley Oil Company for the amount that

was given to them, and when any money was paid back

Jameson & Meyers was credited with it.

E. L. PAULEY,

called as a witness in behalf of the Claimant, being first

duly sworn, testified as follows

:

In 1925 and 1926 I was president of the Pauley Oil

Company. As president of the Pauley Oil Company I had

dealings with Robert F. Meyers for the sale of gasoline.

I recognize Claimant's Exhibit B for identification, being

a letter on the stationery of the Pauley Oil Company, dated

October 3, 1925. and addressed to Robert F. Meyers as

a copy of a letter that 1 wrote. The original thereof was

sent by registered mail to Robert F. Meyers to the address

shown on the letter. The contract referred to in the letter

is Claimant's Exhibit A.
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(The copy of letter referred to was received in evidence

as Claimant's Exhibit B.)

I recognize Claimant's Exhibit C as a letter I received

from Lawler & Degnan.

I recognize the document shown me as the carbon copy

of a letter dated October 8, 1925, addressed to Lawler &

Degnan and signed Pauley Oil Company, by, as the copy

of a letter I wrote. This carbon copy acknowledges the

receipt of a letter dated October 6; the letter, the receipt

of which was acknowledged is Claimant's Exhibit C.

The original of this letter was signed by me and I

instructed the mail clerk to forward it to the address of

Lawler & Degnan. It is the business of the mail clerk

to attend to that and as far as I know it was mailed to

that address.

(The carbon copy of letter referred to by witness was

received in evidence as Claimant's Exhibit C.

)

As far as the delivery of gasoline under that contract

was concerned, we did not cease delivering gasoline to

Mr. Meyers for any reason other than as stated in the

correspondence admitted in evidence. We ceased deliver-

ing gasoline because I was unable to secure crude oil at

the prevailing market price, which would enable us to

make gasoline for the price set forth in the contract sold

to Mr. Meyers.

I had some dealings with Mr. Meyers in regard to fuel

oil. That was pursuant to an oral agreement. That fuel

oil was shipped to the Los Angeles Gas & Electric Com-

pany. We had an order for approximately 20,000 barrels

of fuel oil. We had an agreement with Mr. Meyers as to
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what should be done with that fuel oil, where it should be

delivered. We were to ship it by freight consigned to the

Los Angeles Gas & Electric Corporation until they notified

us to stop shipments, the latter part of August, I think.

We had no directions from Mr. Meyers to ship fuel oil

to any other person. We shipped to the Los Angeles Gas

& Electric Corporation all the fuel oil that I presume they

wanted; that stopped deliveries and told us not to make

further shipments because they would not receive them

in the next month. At that time I had known Mr. Meyers

about 5 years. He was then engaged in the gasoline service

station business. At the time we entered into this agree-

ment with regard to fuel oil and gasoline Mr. Meyers

was engaged in that business as far as I knew.

As to his financial standing at that time. I knew just

what I investigated at the time I entered into the contract.

I made some investigations. I made an inquiry from the

Standard Oil Company, who he gave me as reference. I

first discussed the matter with Mr. Melcher, the assistant

district sales manager, and later over long distance tele-

phone with Mr. Quinn of San Francisco, the general sales

manager, both of the Standard Oil Company. I told Mr.

Melcher that we were about to enter into a contract with

Robert F. Meyers and would have to extend him some

credit, and asked him to advise me what the record had

been with him, as they had been selling him for a number

of years. He told me he would have to check it up with

the credit department and would call me back over the

phone. In the course of the day he called me back and he

said their records showed they had extended Mr. Meyers

credit up to $10,000, which had been quite satisfactory.
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with the authority of this office; that the records further

showed with the authority of the San Francisco office,

which was the head office, that they had at times extended

him a credit of $25,000 and that their records showed it

was reasonably satisfactory. Then later I asked him who in

the San Francisco office had authorized that and he told

me Mr. Quinn, general sales manager, who was the former

district manager in Los Angeles, was quite familiar with

it, so I called Mr. Quinn over the long distance telephone

and his statements corroborated those made by me to Mr.

Melcher in the local office. On that basis I authorized our

office to extend this credit.

At the time we ceased delivering gasoline Mr. Meyers

when you take into consideration the volume of gas we

were delivering to him, was practically not in arrears at

all on account of gasoline. On the fuel oil contract the

first agreement as to the date of payment was that we

should bill direct to the Los Angeles Gas & Electric Cor-

poration and should collect from them and to allow Mr.

Meyers a brokerage for making the sale. Later on, before

the deliveries actually started, he requested we make the

shipment direct and the bill of lading to the Los Angeles

Gas & Electric Corporation but to render the invoice to

him, that he would collect for them on their regular pay

day, which was the 20th or 21st of the month following in

which the deliveries were made. If I remember correctly

the last delivery of fuel oil was made on the last day of

August, 1925. I did not have any conversation with Mr.

Meyers about that time as to when payments would be

made for that fuel account. Previously he stated it would

be made on the 20th of the following month, which would
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be the 20th of September. Some time about the 20th of

September he advised us some of the shipments did not

arrive until in September, and it was their pohcy not to

make payment until the shipments were completed, in the

month following the month in which they were delivered,

which in that case would have put it over into October.

Claimant's Exhibit D, being a trade acceptance dated Sep-

tember 21, 1925, represents payment for the fuel oil. That

was the balance due on the fuel oil account. I took the

trade acceptance because we were promised originally the

payment on the 20th or 21st of September and the pay-

ment was not forthcoming, and we requested him to give

us a trade acceptance in order that we might handle it at

our bank to get the money we were figuring on. The due

date on that trade acceptance is October 20. Mr. Meyer

said he would get his money on October 20th and would

pay the trade acceptance if presented at his bank. We
turned the trade acceptance in to our bank and they in-

formed us it was presented at their bank. It subsequently

came back to us. I don't recall the circumstances at the

time we deposited the trade acceptance at our bank except

they accepted the trade acceptance and gave us credit for

it. Mr. Sohus and I were together when we discounted

that trade acceptance. Mr. Sohus was secretary and

treasurer of the Pauley Oil Company at that time.

No officer or agent of Pauley Oil Company other than

Mr. Sohus and I had any dealings with Mr, Meyers or

Mr. Jameson in connection with the payments.

About the next day after this trade acceptance came

back to us I had a conversation with Mr. Meyers as to

payment of the trade acceptance. Mr. Sohus was present.
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We asked him why he had not paid the trade acceptance,

and he said it was due to the absence of Mr. Stewart of

the Farmers & Merchants National Bank, with whom he

and Mrs. Meyers had always done their business ; that

Mr. Stewart was absent and he could not make arrange-

ments for funds until he returned. We asked him what

he did with the money that he received for this fuel oil

and he evaded an answer, to the best of my recollection,

as to what he did with the money.

Thereafter Mr. Meyers made certain payments on ac-

count of this trade acceptance. The payments received by

us are, as far as I know, the payments shown in our proof

of claim against the bankrupt in this estate and those, as

itemized, are correct as to dates and amounts to the best

of my recollection.

Immediately after we ceased delivering gasoline and fuel

oil to Mr. Meyers we learned that Mr. Meyers was able

to buy gasoline from other sources. We learned that he

was buying oil or gasoline from the Seaboard Petroleum

Corporation and from the Shell Oil Company. The Sea-

board Petroleum Corporation advised me they were deliv-

ering him on credit, and I learned through Mr. .Sohus

that the Shell Oil Company's credit manager, Mr. Dahl,

told him they were delivering him on credit. These com-

panies were delivering the day we ran the attachment be-

cause through a misunderstanding we attached one of their

trucks. That was in February, 1926, and up to that time

I did not know whether or not either of these two com-

panies, the Seaboard or Shell, had cut off credit, denied

further credit to Mr. Meyers. The sales manager of

the Shell Oil Company advised me the day previous to
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our running the attachment that they were extending him

credit.

I had no conversation prior to the receipt of the last

payment from Mr. Meyers on or about December 26, in

which insolvency or bankruptcy of Mr. Meyers, or Jameson

& Meyers, was mentioned. Mr. Meyers or Jameson &

Meyers furnished us with a financial statement. I never

knew Mr. Jameson, didn't see him in this transaction.

Mr. Meyers told me several times of the large volume of

business he was doing and the number of service stations

that he owned. I did not discuss it with Mr. Jameson at

all. I did not know of my own knowledge the amount of

assets, that is, the reasonable value of the assets or the

liabilities of Jameson & Meyers or Mr. Meyers from the

time we ceased delivering gasoline to the time we received

the last payment. I believed they were solvent all the

time, and as to Mr. Meyers I still believe it.

CROSS-EXAMINATION
I would not know without looking up the record what

was the prevailing market price of crude oil in the open

market on the date October 3, 1925, when I wrote this

letter to Robert Meyers, but there was at that time a

posted price for crude oil. At this time, October 3, 1925,

there was a posted price for crude oil, an open market

price for crude oil. There were various corporations and

concerns engaged in the business of selling crude oil.

There has prevailed for the past 50 years what is known

as the posted price by pipe line or large purchasing com-

panies, at which price they will purchase crude oil. Some-

times other than those people can purchase their crude oil

at that prevailing posted or market price, and other times
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in order to secure that you have to pay a premium above

that posted price. That is regulated by supply and de-

mand entirely. I have no idea how many concerns were

engaged in the selling of crude oil in Los x\ngeles and

vicinity at that time. I did the purchasing for our com-

pany. It would be impossible to know how many concerns

were engaged in the selling of crude oil, several thousand,

I suppose. We had a scout out all the time scouting and

I took the report of the scout. The scout made a report

to me, sometimes written, sometimes oral. A. B. Clark

I think was the scout's name. Mr. Clark, if he was the

scout, informed me no crude oil could be purchased at this

prevailing price, but I made other inquiries also from

those we had purchased from and from some others. I

don't recall now just who they were. I inquired of possibly

8 or 10, and they all told me crude oil was selling at a

premium and we purchased it at a premium. They all

told me the same thing at that time. T did not inquire of

the Standard Oil Company because I knew it was no use

to inquire there. I did not inquire of the Union but I did

inquire of the Shell. They all told me they had none for

sale. They did not say it could not be purchased. That

was the only reason for our failure to deliver the gasoline

to Robert F. Meyers. We were unable to secure the crude

oil at the posted price in order to make the gasoline at

the price named to Robert F. Meyers. We purchased the

crude oil and refined it into gasoline, at our own plant.

If I remember correctly, we purchased the last crude oil

at the prevailing posted price only about a week previous

to the writing of the letter because I gave ample time to

run that through the refinery before writing the letter, and



E. A. Lynch, Trustee, etc. 87

(Testimony of E. L. Pauley)

not immediately afterwards or some time afterwards did

we purchase at the prevailing posted price. The reason

assigned for not selling to us at the posted price was the

law of supply and demand. We are just now, in the last

4 or 5 days, passing through the same thing. They have

their reasons. They didn't want to sell it except at a

premium. The Standard Oil Company posts a price in

certain fields. Originally old Joe Seep of Pennsylvania

used to go and tack it up on a post, and that is how it

got its name, that was the price he would pay for the oil,

53 years ago, I think the statistics show, and the custom

has been followed ever since. The Standard Oil Com-

pany usually sets the price in this field, the posted price,

and then it is published in magazines and local papers, and

we all get copies of it. I have a copy of it in my pocket.

The Standard Oil Company won't sell crude oil to any-

one in a competitive business.

This investigation I made of Mr. Meyers' credit from

those connected with the Standard Oil Company was made

just previous to entering into the contract, that is around

in August. If I remember correctly, Mr. Quinn told me

they had been dealing with him for 8 years. At that

time I didn't know much about Jameson & Meyers being

only in existence for about 6 months. The contract was

made with Mr. Meyers and I didn't know much about

Jameson. He told me he was consolidating his business

with Jameson, which would make it a larger business.

The Triangle Service Station were mentioned at that time.

I was talking with Quinn and the others connected with

the Standard Oil Company. I did not mention the Tri-

angle Service Stations. I mentioned Robert F. Meyers.

They said they extended credit to $25,000.
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If T remember correctly, the last delivery of fuel oil

was on the last day of August, 1925. We delivered gaso-

line under this contract to after that. We delivered that

up to October 6. I think.

Our reason for suspending the fuel oil delivery on the

last day (if August was that the Los Angeles Gas &
Electric Corporation requested us not to make any more

shipments.

I related a conversation that took place on the 20th of

September regarding the trade acceptance. Mr. Meyers,

Mr. Devere, Mr. Sohus and myself were present at that

time. That conversation took place at the Sunset and

Beaudry service station, where their office was. Mr.

Meyers was mistaken when he said the only conversation

he had with me was in my office. Mr. Meyers advised us

that the reason that the payment could not be made because

the Los Angeles Gas & Electric Corporation claimed that

some of the deliveries had not reached them until Septem-

ber, and it was their policy not to make the payment until

the order was completed, and then on the 20th of the

month following the month in which the order had been

delivered. I don't know whether that practice had been

followed previously. We had not shipped them previously.

We shipped to them just during the month of August. We
had never done business with them before. I explained to

him that the last shipment was made on the last day of

August. Pie said the shipment did not reach their side

track until in September, and they went on the basis of

time received. Then I asked for a trade acceptance; I

think we asked for it, or he possibly volunteered it. I

don't know. I asked for cash. He said he could not get
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the cash until Mr. Stewart returned. He said he could

not get the cash until Mr. Stewart returned several times.

I remember him saying it on that day. I think he volun-

teered the information that Mr. Stewart was in New
York. 1 asked when Mr. Stewart would be back, and he

said in 10 days, 1 think. I did not object to making the

trade acceptance for 30 days rather than for 10 days, until

Mr. Stewart got back. That concluded the conversation

at that time, the 20th of September. I don't recall

whether I saw Mr. Meyers at any time between that and

the 20th of October. When the trade acceptance was not

paid, I had a conversation with Mr. Meyers. That was

about the 21st or 22nd of October. That conversation

took place at the Sunset and Beaudry office. Mr. Devere,

Mr. Meyers, Mr. Sohus and myself were present. We
asked him why he did not pay the trade acceptance, that

our bank had told us it was unpaid, and he said that Mr.

Stewart had not yet returned from the East, and that

he was unable to secure any funds from anyone else. We
asked him then if he had collected from the Los Angeles

Gas & Electric Corporation, and he evaded the answer to

that. I don't recall that he did not answer at all, but it

was not a satisfactory answer. When I first demanded

payment on the date of the trade acceptance, September 21,

he rold us he had not got his pay from the Los Angeles

Gas & Electric Corporation on that day that he ga\'e the

trade acceptance. Our records show that the last ship-

ment was in August, and he said their records showed it

was partly delivered in September, at their siding in Sep-

tember. Then we took a trade acceptance for 30 days, due

October 21. When that was due and not paid, that is the
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time that he stated he was getting the money from the

Farmers & Merchants National Bank and that Mr. Stewart

was away. He said Mr. Stewart would return in 10

days, if I remember correctly, some time about that. We
asked him why he had not paid the trade acceptance at

the bank when it was presented and he said he went to

the bank to secure the funds and found that Mr. Stewart

was away, was in New York, and that he had only dealt

with Mr. Stewart, and that as soon as he returned he

would borrow the money from him. The next move we

made in that matter, if I remember correctly, we waited

until Mr. Stewart returned. I don't recall when that was.

I had a conversation with Mr. Meyers after Mr. Stewart

returned. I don't recall the date of that conversation, and

I am only reciting the dates there by the exhibits, but as

soon as he returned we had a conversation with Mr.

Meyers. It was some time in October. We had called

up the bank and found out that Mr. Stewart had returned,

and then we went up to see Mr. Meyers and told him we

understood Mr. Stewart had returned and asked him if

he had secured the money and he said he was sorry, that

he was unable to do it, that he had a talk with Mr. Stewart

and was unable to borrow any more money. The only

other conversation was about the payment of the account,

as to how he would pay it. He said that he would pay the

trade acceptance just as fast as he could get the money

from his various business. I don't recall of having any

more conversation with him personally. The rest of it

was handled by Mr. Sohus, I think. In the conversation

of September 20 when we got the trade acceptance noth-

ing was said about the balance of the account. The trade
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acceptance was the item that was due, but the rest of the

account was not due to my knowledge. Our open account

was I think just paid to the point we had agreed to ex-

tend. I don't think there was any excess at all. I would

not know when that balance became due, without looking

up the records and the terms of the contract. I don't

recall the terms even now. October 6 is when our records

show we discontinued delivery. I don't recall whether

there was anything due on that on the 20th of September.

If I did have any conversation about it, I don't recall it.

I don't remember whether we talked with him about the

balance of the account. I think we were just interested in

this one particular item. He told us on that day he could

borrow that much money if Mr. Stewart were there. He
said he could borrow $50,000. I don't recall now how he

mentioned the rest of the account. I did not talk with

Mr. Stewart when he came back. My operator called the

bank. Mr. Meyers told me he had talked to Mr. Stewart

and could not at that time borrow anything. I did not

then make any further investigation as to Mr. Meyers'

credit. That did not cause me to wonder whether Mr.

Meyers had told me the truth about his ability to borrow.

It didn't awaken any thought of that question in my mind.

I did not make any demand as to cash. I was satisfied

as to Mr. Meyers' financial standing. I did not make any

demand for cash other than the trade acceptance. That

is all I went for. That is all we were after at that time,

as I recall it, was the payment on the trade acceptance be-

cause the bank had sent it back, charged it to our account.

We were asking him for the trade acceptance, is what I

went up there for. I don't recall that I asked him for
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anything else other than to pay the trade acceptance. He

promised to pay it from time to time. The mere fact he

could not get any money from Mr. Stewart did not alarm

me. I did not after that go back and demand money. I

don't know whether Mr. Sohus did or not. I did not at-

tend to collections. If Mr. Sohus went up there it was

partly pursuant to conversations he had with me and partly

on his own initiative. He was an officer of the company.

I made no further investigation between that time and

the time of the attachment as to the standing of Mr.

Meyers or Jameson & Meyers, other than to know they

were still operating. I investigated from the Shell after

we discontinued deliveries. It was October 6. I made

other inquiries from the Seaboard Petroleum Corporation

some time in the month of October. I made no further

inquiries outside of the Shell and the Seaboard as to Mr.

Meyers' credit between that day and the day we filed the

attachment. I ordered the attachment suit filed.

Between the two dates mentioned I made no demand per-

sonally for payment to be made by Mr. Meyers.

I asked Mr. Meyers for a statement when we first

commenced to do business with him, but not after that.

I believed at all times that Mr. Meyers was solvent. I

believed that at the time of the filing of the petition in

bankruptcy. Pauley Oil Company had something to do

with the application for the appointment of a receiver. I

did not handle it personally. I did not sign the petition

that I recall. I don't recall whether it was ever referred

to me for my approval. I still believe he was solvent,

notwithstanding the filing of the petition. In other words,

I believe this business in his wife's name belongs to him.



E. A. Lynch, Trustee, etc. 93

(Testimony of E. L. Pauley)

I didn't know anything about his wife owning the Triangle

Service Stations until it came out in the bankruptcy. He
told me he owned the Triangle repeatedly during the time

we were doing business. He told me that when we were

asking for money. I didn't report that in reporting the

conversations because I didn't think of it. I don't recall

that at the time he gave us this trade acceptance he told

us he owned the Triangle service stations, but he repeat-

edly told me, and there was the "Triangle Service Stations,

R. Meyers" on that door. 1 did not call that to his atten-

tion at that time. I just assumed it. We always went to

the Triangle Service Station to discuss it with him and

he told me repeatedly. He told me about 1922 and from

that date on up. I made a contract with him in 1923 for

gasoline delivery to the Triangle Service Station, but it

was never signed by him. I wrote up the contract. It

was not signed by anyone at that time. We negotiated

it. We didn't go into the contract. That is when I first

met him. When we asked for that trade acceptance he

had told us he had consolidated with Jameson in the Eagle

Gasoline Corporation, I believe. I didn't make any inquiry

whether or not the Triangle Service Stations were part

of that transfer or merger. That is the inference he gave

me. He told me when he applied for this contract that

he expected to merge his stations with Jameson's stations.

When I went after him for the money, I did not ask him

if that was done; I didn't mention it. I don't know

whether it was mentioned in these conversations or not,

but I should think it would be, but I don't recall now just

the instance we mentioned it. I don't particularly re-

member anything being said about it then. 1 am not

positive it was mentioned.



94 Pauley Oil Company vs.

(Testimony of E. L. Pauley)

REDIRECT EXAMINATION.
Up to the time this attachment suit was filed, I believed

that Robert R. Meyers was the owner of the Triangle

Service Station and that this Triangle Service Station

constituted a part of the assets that were to be merged into

the firm of Jameson & Meyers.

RECROSS EXAMINATION
When we were having difficulty in collecting our trade

acceptance in full, I went back to the Standard Oil Com-

pany who had recommended Mr. Meyers. I went to San

Francisco, made a special trip to discuss it with Mr. Quinn,

some time in the early part of November, 1925. I told

Mr. Quinn about Meyers owing us this money, that I

had extended him credit based upon his recommendation,

and that it had not been paid and that I wanted his advice

regarding it. His reply was that Meyers had always

paid their account and that I should insist upon him paying

this immediately and at once. When I came back we

insisted upon having the account paid and we continued

to insist until the date we had the attachment suit filed.

I did inquire about the Triangle Service Stations on that

trip, and Mr. Quinn said that in his opinion Robert F.

Meyers was worth $250,000 and should be able to pay

this account promptly. He did not tell me that the Tri-

angle Service Stations was the separate property of Mrs.

Meyers. I came back and insisted immediately on the

payment of our money and was not successful in getting

it. 1 reported that to Mr. Quinn the next time I saw him.

I did not make a special trip to see him. I told him

Meyers seemed pretty badly tied up. I don't recall when

that was. He said that he was surprised. This was pos-
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sibly 60 or 90 days after this November trip. I couldn't

say. It may have been after the fihng of the attachment

suit.

M. O. SOHUS,

recalled as a witness in behalf of the Claimant testified

further as follows

:

DIRECT EXAMINATION
I am familiar with the trade acceptance that has been

introduced in evidence marked Claimant's Exhibit C. I

recall the occasion when that was given. I was present

at the time that it was accepted by Mr. Meyers. At the

time it was accepted by Mr. Meyers, at the actual signing

of it and handing it to me, Mr. Meyers, Mr. Devere and

myself were present. It was accepted in Mr. Meyers'

office on the date it bears, the 21st of September. Prior

to that time there had been some discussion about giving

us a trade acceptance. I think that was on the day before

the trade acceptance was given. At that time Mr. Pauley

and Mr. Devere, Mr. Meyers and myself were present.

We talked then of the execution of that trade acceptance.

I had a talk wnth Mr. Meyers earlier in the day and he

told me the reason he did not get the money. He said

that was due to the fuel oil not being received by the Los

Angeles Gas & Electric Corporation in time to get through

their records in August, and therefore the money would

not be due until October 20th.

The last shipment of fuel oil was made the 31st day of

August, 1925. And Mr. Meyers told me that some of the

shipments of fuel oil were not received by the Los Angeles

Gas & Electric Corporation until in September. Yes, he
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told me at that time that the Los Angeles Gas & Electric

Corporation's policy was to pay their gasoline bill on the

10th and their fuel oil accounts on the 20th of each month,

and this was for a certain amount, and it was not all re-

ceived until in September, and they did not pay their bill

until the 20th of the following month after the month in

which the last shipment was received on that order. The

first shipment of fuel oil was made approximately the 1st

of August or the first part of August I think. Mr. Meyers

told me that he would not receive payments for the fuel

oil until the 20th of the month following the month of

September.

Nothing was said in the first conversation about giving

the trade acceptance for the amount due under the fuel

oil account. I went on back to the office, told Mr. Pauley

about it and we, of course, needed money, as we were com-

paratively a small company and had been figuring on our

money on that date, so we talked it over and decided we

would go to Mr. Meyers and see if he would give us a

trade acceptance which we could take to our bank, which

would help us in our finances, so that was the occasion of

the second visit to Mr. Meyers. We took the trade accept-

ance to our bank. In fact, we took it to our bank and

asked them to discount it for us, and they did. We re-

ceived credit on this trade acceptance accepted by Robert

F. Meyers.

I personally collected the payments that were made

on account of the trade acceptance after the trade accept-

ance matured. I received those payments at Sunset and

Beaudry, or 1100 Sunset Boulevard, except I think the

last three. I would have to refer to the records to be
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clear on that. I called for those payments personally ex-

cept one or two specific cases. I made arrangements with

Mr. Devere over the telephone. In other words, I talked

to him over the telephone and he said, "I have a check

here for you," and in one or two cases I sent one of the

employees to take up the check for me. On some occa-

sions when I went down there to collect payments I was

advised before I went there that a payment was ready, and

on some occasions I was not. I was advised that there

was a payment ready for us I would say 50 per cent, of

the times. I ^-usually saw Mr. Devere at this office when

I called there. Sometimes I saw Mr. Meyers there. I

saw Mr. Devere most. In most cases the check was ready

when I arrived. I went there several times when I did

not receive checks, but of course we were talking about it,

no particular argument. We needed the money and was

asking for it. There never was any conversation or argu-

ment at the time I called there when a check was ready for

me though there might have been times when I asked if

they could not make it a little larger, or when I could get

another check, or something like that. I never threatened

bankruptcy proceedings in any of these conversations. In

none of these conversations was bankruptcy mentioned.

This office was located in the tire department of the

Triangle Super Service Station. I saw a designation on

there as to who was the owner of the Triangle Service

Station. The name "R. Meyers, sole owner," appeared

there. I did not know whom the name "R. Meyers" desig-

nated of my own knowledge. I believed it designated

Robert Meyers. Not all the checks were signed "R. F.

Meyers." Some of them were signed "R. Meyers." All



98 Pauley Oil Company vs.

(Testimony of M. O. Sohus)

the letters were addressed to him as Robert F. Meyers.

And the contract was signed "Robert F. Meyers." I had

not known Rosabel Meyers at that time. I did not know

what Robert F. Meyers' wife's name was. I had never

met her. I had never seen her in the office. This name

''Trianjrle Service Station, R. Meyers, Sole Owner," ap-

peared on the office occupied by Mr. Meyers. I knew at

that time that Mr. Meyers' first name was Robert. I

never had any dealings with Mrs. Meyers. I don't believe

I discovered that "R. Meyers" did not mean "Robert F.

Meyers" until after we ran the attachment, or until after

bankruptcy; some time in February, 1927. When this at-

tachment was run a third party claim was filed by Mrs.

Meyers. That was when I first discovered that "R.

Meyers" was supposed to designate "Rosabel Meyers." I

was under the impression there were 5 or 6 service sta-

tions operated under the name, Triangle Service Station,

during the month of September, October, November and

December of 1926. My belief as to the ownership of

these service stations was the same as to the one at which

the office was located, at Sunset Boulevard.

I recall a creditors' meeting held at the office of the

Standard Oil Company shortly before bankruptcy proceed-

ings, l^hat meeting was held to my recollection about two

weeks before we ran the attachment; somewhere near

the middle of January. Prior to that meeting I had not

mentioned or threatened or discussed bankruptcy proceed-

ings with Mr. Meyers.

I had never received a financial statement showing assets

and liabilities of Mr. Meyers or Jameson & Meyers.

On the 3rd day of October, 1926, Mr. Meyers or

Jameson & Meyers were then just three days overdue on
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part of the payments on account of gasoline. They had

not made all their payments just exactly according to

the contract, but had always kept their account in good

condition. I knew that delivery of gasoline pursuant to

that contract was suspended on account of our inability

to secure crude oil on the open market at the posted price.

At that time, the time that deliveries of gasoline were

suspended, I did not know whether or not Mr. Meyers was

solvent.

On October 3, Mr. Meyers was then 3 days behind on

part of his gasoline account. $3,224.36 was past due on

Ocrober 3. This amount of $3,224.36 was never paid.

After we suspended deliveries under the contract he never

paid anything on the gasoline account. The contract was

to be suspended until such time as we were able to pur-

chase crude oil at the prevailing market price on the

open market. The contract was never restored on our

part. At the time these payments were made, commenc-

ing with October 27th, the first payment of $500, and end-

ing with December 26, with a payment of $1500, I did

not know whether or not Jameson & Meyers or Mr.

Robert F. Meyers were insolvent. I considered them

solvent. That was my belief.

I know of my own knowledge that Mr. Meyers had

obtained extensions of credit from other dealers in gaso-

Hne after the 3rd day of October, 1926. In conversation

with Mr. Dahl, credit manager of the Shell Oil Company,

about November, I would say, the latter part of November,

I was just talking with him, as we did quite often, talking

back and forth regarding various things, and I asked him

if he was extending Meyers credit. In the first place, he
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had called me to find out our experience with him at the

time they took on the account. That was possibly a week

or 10 days after October 3rd. I told him how much he

owed us, how much was due, and how much was past due.

This second conversation that I had with Mr. Dahl in

regard to Mr. Meyers' financial standing or the financial

standing of Jameson & Meyers was just during the

course of another conversation. He called me regarding

another customer and I incidentally asked him about it

and he said they were extending him credit but he didn't

ask for details of it. I knew the Seaboard Petroleum

Corporation was extending credit to Mr. Meyers but I

did not know how much credit they were extending. I

couldn't state positive when I learned that but I think

it was about possibly in November.

During all this time Jameson & Meyers continued to

operate. I did not notice any difference in the extent of

their operations. I did not notice any difference between

October 3, 1925, and December 26, 1925, any difference

in the extent of their operations. As far as I knew they

were operating as extensively, that is, selling, or handling

as much gasoline and oil on the 26th of December, 1925,

as they were on the 3rd day of October, 1925. During

this time I did not know the reasonable value of the

assets of Jameson & Meyers as compared with the liabili-

ties.

CROSS EXAMINATION
Mr. Meyers delivered the trade acceptance to me. Mr.

Devere and myself and Mr. Meyers were present. I

don't recall whether Mr. McCullough was there. Mr.

Pauley was not there, at the time I received the accept-
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ance. 1 was present at a conversation with Mr. Meyers

where Mr. Pauley was present. If I remember correctly,

Mr. Pauley and I were there in the afternoon of Septem-

ber 20 to obtain the trade acceptance, but we did not get

it on that day. We went to him and told him we needed

the money, that we had planned on getting- that money.

In fact, we had to have it, and wanted to know if it was

not possible to get his trade acceptance so we could take

it to our bank and discount it until he could get his money

from the Los Angeles Gas & Electric Corporation, and

he said he would. So then I prepared the trade accept-

ance and took it up to him, which he signed. That was,

I think, the next morning, in the morning of the 21st,

and that is when 1 obtained the trade acceptance from him,

signed. Mr. Pauley was not there at that time. There

were other conversations with Mr. Meyers when Mr.

Pauley was present. I can not just exactly recall the dates

but there were three or four times Mr. Pauley and I went

there together. We were together there when this conver-

sation in regard to Mr. Stewart took place, when he said

Mr. Stewart would be back in about 10 days. Mr. Pauley

and I were there on the next occasion after Mr. Stewart

had come back. That was approximately 10 or 12 days,

maybe 15 days, after the trade acceptance came back. I

don't recall any intervening conversation with Mr. Meyers

between those two dates. When I found out that Mr.

Stewart was back I reported it to Mr. Pauley and we made

an engagement to meet Mr. Meyers. At that time we

went down to see Mr. Meyers and he said, "Gentlemen,

I am sorry, but I didn't get the money." He did not say

whether he got any money but said: "Gentlemen, I am
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sorry, T did not get the money, I will have it for you in

a few days." We did not get any money on that occasion.

I don't know how long it was before we got any money

from him. T received checks every few days, about that

time, received payments. Those payments were not coming

through the mail. I would go up after them. I went

up about the money between the time he told me that

Stewart was gone and the time I learned that Stewart

was back. They gave me a check— I can not recall the

exact conversation, but I don't think I talked to Mr.

Meyers between that time. I talked to Mr. Devere, I

think. I asked Mr. Devere for money.

I entered the office at 11th and Sunset, 1100 Sunset

Boulevard around 30 or 40 times. I don't recall that there

was any writing on the door itself, but there was on the

window, right at the edge of the door, appeared the words

:

''Triangle Service Station, R. Meyers, Sole Owner." I

am positive of that. It was not "Rosabel Meyers, Sole

Owner." That name changed overnight. I am positive it

was "R. Meyers." One day it was "R. Meyers," and the

next day, within the next couple of days it was "Rosabel

Meyers." There were tire signs and so forth on the win-

dows, and a large sign "Triangle Service Station," on the

building. I don't recall what that said as to who was the

owner. I don't recall having read that. I don't recall

whether that was changed or not.

I can not positively state which checks were received

from Mr. Devere or which checks were received from Mr.

Meyers. Most of them were received from Mr. Devere.

I did quite a bit of telephoning because it was so hard to

catch them in. I would usually telephone them and Mr.
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Devere would tell me what time he would be in, when I

could expect to have a check from him. or whether I could

not expect to have a check from him. I w^ould call him on

the telephone and talk with him as to whether I could get

in touch with him or not. I do not recall the circumstance

or conversation that took place at the time I secured this

first check. It was four days until I got the second one,

I can not recall the exact circumstances under which I

secured that check, with the exception they always told me

they would give me a check as rapidly as they could get

collections; if they had $500 they would give it to me; if

they had $1,000 they would give it to me; if they had

$5,000 they would give it to me. They said they had to

wait for their collections before they could pay us. I

would get in touch with them every three or four days,

and ask how collections were. They might say that they

could give me a check to-day or they might say, *T won't

have any more for a week or 10 days," or "Call me up in

a week or 10 days." That is the way the matter was

handled.

At the time we got the trade acceptance the account was

around $40,000 including the trade acceptance.

They would say, "I am sorry, but that is the best we

can do," or "I have money coming from this party or that

party or money coming from the city or this fellow has

not paid his account or that fellow has not paid his account,

and that is all I can give you." And I believed that is

all they could give me.

I first learned of the existence of the partnership of

Jameson & Meyers shortly after we entered into the con-

tract with Mr. Meyers. I first learned of the Eagle Gaso-
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line Corporation about the first part of 1925, before the

contract was made. The Eagle Gasoline Corporation came

after the oil and so forth we delivered to Mr. Meyers.

I did not know that we were dealing with the partnership

of Jameson & Meyers, rather than the Triangle Service

Stations. We thought we were dealing with Mr. Meyers,

and thought he owned the Triangle Service Stations. That

was our understanding and impression. I did not assume

that he owned the Eagle Gasoline Corporation; he told us

at the time we entered into the contract he was contem-

plating consolidating with Mr. Jameson. Mr. Pauley told

me at that time that Mr. Meyers was contemplating having

a number of service stations. Mr. Pauley told me of the

deal. Mr. Pauley told me that Meyers told him they were

going to have 20 or 25 stations. Mr. Pauley told me that

Mr. Meyers had 7 or 8 service stations at the time they

entered into the contract. I didn't have any dealings with

Mr. Meyers on that part of it.

Mr. Dahl of the Shell called me regarding the credit

of Mr. Meyers a few days after we suspended the con-

tract. That was in October. I told him the amount owing

us, how much was past due and how much was not yet

due, and how he had made his payments. I don't know

when 1 talked to Mr. Dahl again or anybody connected

with the Shell. I talked with Mr. Dahl about every week.

I had occasion to call him for something or he had occasion

to call me for something about every week.

I did not learn that Jameson & Meyers were insolvent

until we ran our attachment, I think. We ran the attach-

ment on Jameson & Meyers' service stations and the Eagle

Gasoline Corporation trucks. We were not a party to the
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attachment on the Triangle Service Station. We first

learned of the number of stations owned by Jameson &
Meyers about a week or 10 days before we ran the attach-

ment. We investit;ated as to what property they had.

When we were making our demands for payments we

would not necessarily mention either the trade aceptance or

the other account; 1 would ask how much money I could

get the next day or how much they had for me. We cred-

ited all payments received after the trade acceptance was

charged back to us b\- the bank on the trade acceptance.

It is not a fact that the reason we could not buy the

crude oil is that we could not pay for it. We were a small

concern—handling a large volume of business and could

not tie up our money in long term accounts ; had to turn

our money over ; and 1 impressed on Mr. Meyers and Mr.

Devere we needed the money in our business because we

wer constructing a building on our refinery and our capital

was limited. The contract we had with Mr. Meyers was

not too large for us to handle, if he kept up his payments,

we could have handled it very nicely, and could handle it

now. The reason we did not handle it is not that he did

not keep up his payments as he should but because we could

not buy crude oil at the posted market price. That was the

only reason. We did not push Mr. Meyers for any money

until after the contract was suspended ; he was not delin-

quent. At the date we suspended that contract he was only

past due some $3200. We had plenty of finances to handle

that contract. We were making money on it as long as we

could buy crude oil at that price, but when we could not,

we could not. W'e might have broke even on it or some-
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thing of that sort, but we could not have made any money

on it.

REDIRECT EXAMINATION
I made numerous attempts to collect money from Mr.

Meyers during this time. I was not prompted in making

these attempts by any idea of insecurity of the account, but

because of our own necessity for money.

ROBERT F. MEYERS

recalled as a witness in behalf of the Trustee, in rebuttal,

having been previously duly sworn, testified as follows:

DIRECT EXAMINATION
I am familiar with the signs that are displayed at the

Triangle Service Station at 1100 Sunset Boulevard, Los

Angeles, California, and have been familiar with the sign

displayed there ever since the station has been there, 15

years. The sign on the plate glass with a triangle reads,

''Triangle Super Service Station, Rosabel Meyers, Sole

Owner" ; on the office door as you walk into the office door,

is a sign that reads "Triangle Service Station, Rosabel

Meyers, Sole Owner"; in the window there is a sign which

bears only "Mrs. Meyers Service Station", relating to any

unsatisfactory service for the people that have any com-

plaint to call up the telephone number and notify the owner

of the station and signed, "Rosabel Meyers, Sole Owner";

on the top of the building, until the Calpet took the build-

ing, was a sign about 40 feet long and 12 feet high which

advertises tires and batteries and all ; "Triangle Service

Station, Rosabel Meyers, Sole Owner", on all her stations.

The large sign has been there perhaps 10 or 12 years. At

the time Mr. Sohus was making his visits it read "Triangle
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Super Service, Main Office, Rosabel Meyers, Sole Owner.

Tire Bargains, Battery Recharging, Ignition and Genera-

tor Work".

I had a conversation with Mr. Pauley where the matter

of my solvency or insolvency was discussed. That was a

conversation that I forgot about yesterday. It was after

that trade acceptance was given to him and after it came

back; right after it came back. The conversation took

place at the Independent Petroleum Refiners Association,

or something of that kind, and we met Mr. Tapper and

Mr. McCullough, and I met Mr. Pauley up there. Mr.

Pauley and somebody that represented that association,—

I

don't remember his name,—were present. Mr. Pauley was

excited, said, "You ought not to have given this trade

acceptance unles you thought you were going to take care

of it", and I told him that 1 gave him the trade acceptance

because Mr. Sohus asked for it and wanted to use it to get

money, and that Mr. Sohus at that time did not think 1

would be able to take care of it because he knew we were

pushed all around to get by, and the man that was there

at the time said, "There is no use arguing with these fel-

lows. These fellows were broke and you knew they were

broke at the time. Why didn't you stall along with them?

Almost ended in a murder or something on the top floor

going to kill someone.

I could buy all the oil I wanted at the posted price at that

time. I bought fuel oil which they refused to deliver at the

regular price, $25,000 worth, the very same day. I was a

bigger competitor of the Standard Oil Company in the

same class of business than the Pauley Oil Company was
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at the time. Our average monthly sales of gasoline at that

time amounted to altogether about $450,000.

I never told Mr. Pauley that I was the owner of the

Triangle Service Stations; I told him what stations I and

the partnership of Jameson & Meyers did own or operate

at the time I met him at 1100 Sunset Boulevard, the only

time I met him up there. That was a couple of weeks

after the contract was signed. He had nothing to do with

us before. The general conversation was started through

Jameson, he did not like Jameson, he said, on account of

Jameson's connections with his partner in the V^ernon Oil

Company, and he looked to me to watch Jameson. He

said, "What are you boys after?" 1 said, "After a lot of

city and county and state gas contracts", and 1 said, "I

have 10 or 11 stations now, and if I can get Mrs. Meyers

to see the light I can supply Mrs. Meyers with gas for

her stations", Mr. Pauley said he would look to me, but he

didn't want anything to do with Mr. Jameson.

Our purchases from the Shell during this time from the

27th of October, 1925, to the time of bankruptcy,—we had

a few days there when Mr.—I don't know the credit man's

name, called me up and said he just had a conversation

with Mr. Sohus, who said we were into them for $40,000

and said we would have to pay cash, and they would not

even take a check. They gave me no credit thereafter.

We had to send down money ; not even checks after that.

CROSS EXAMINATION
I don't know whether it is a fact that the sales depart-

ment or the credit department of the Shell Oil Company

went over the salesman's head and a few days later ex-

tended me credit. The Shell Oil Company have a claim
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against nie for about $30,000. That was for gasoline T

bought on credit before they knew what we owed these

people. I don't know the dates when that $30,000 obliga-

tion was incurred. I made various inquiries about crude

oil during the month of October, 1925, because Mr. Pauley

thought that the reason he was shutting me off was be-

cause he could not get any oil. My attorneys during that

time were Lawler & Degnan. They represented me a short

time. I don't remember whether they call attention to Mr.

Pauly's letter. Claimant's Exhibit in this matter. 1 didn't

have to tell Mr. Pauley where they could buy crude oil at

the prevailing posted price. He knew he could get all the

oil he wanted. I did not tell him. He had been in the oil

game a long while. I was not refining any oil, gasoline at

that time but had occasion to buy crude oil. 1 bought more

than a million dollars worth,—not at this time in October,

1925.

I bought the $25,000 worth of fuel oil from the Stan-

dard Oil Company. I don't remember the price I paid for

it. It was the same price quoted by Mr. Pauley. They

took up the contract. ] delivered it to the Los Angeles Gas

& Electric Corporation. I haven't got any invoice for that.

The court took all my invoices. I did have invoices. I

paid the Standard Oil Company $18,176.04. It was j^aid

on October 13. 1925, by the Farmers & Merchants Na-

tional Bank direct. That was paid for the oil that I

bought from them to fill up Mr. Pauley's contract. I

made demand upon Mr. Pauley for further fuel oil,—not

in writing—over the telephone. This oil I bought from

the Standard Oil Company went to the Los Angeles Gas

& Electric Corporation. I don't know when delivery
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started, but I had to get an order from the bank that they

would pay the Standard Oil Company out of the money re-

ceived from the gas company and the gas company had to

give them a letter they would pay it. I will let you see this.

I have to use it in a trial later, but that proves the payment

of all of the oil (handing paper to Referee). The pay-

ment was made about October 15. I don't know just when

the oil was delivered, but it was on an assignment I gave

the bank. I gave them an assignment about 6 or 7 months

before the bankruptcy proceedings because I needed money

to buy these different goods and the only way to get it was

to guarantee it so they would give me the money to buy the

goods, and that is the way it was handled. That was an

assignment of all moneys due from the Los Angeles Gas

& Electric Company, and the balance, if there was any

balance, was credited to various notes they had of mine for

borrowed money. That money that I assigned in that

fashion was not the proceeds of this fuel oil which I had

purchased from the Pauley Oil Company; that was Stan-

dard Oil Company business, their own oil. They are not

taking anybody else's money.

This sheet shown me is a photograph of some letter that

I wrote to the Farmers & Merchants National Bank, and

that was written on the stationery of the Triangle Super

Service Station. T had a right to use it, or use any sta-

tionery. The name of ^Rosabel Meyers" does not appear

on that. And "R. F. Meyers", that appears there, is my
signature. I would use anybody's stationery. I used that

stationery at this time. I don't know whether I used it as

a practice. Maybe 1 didn't have any of my own at that

time.
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A. P. McMULLOUGH,

called as a witness in behalf of the Trustee, in rebuttal,

being first duly sworn, testified as follows:

DIRECT EXAMINATION
I am bookkeeper for the Triangle Service Station. I

have been employed by the Triangle Service Station since

August, 1927. Before that 1 was bookkeeper for Jameson

& Meyers and R. F. Meyers, from July, 1925, to the finish

of the firm. 1 was present at a conversation where Mr.

Pauley was present and the financial condition of Robert

F. Meyers and Jameson & Meyers was discussed. That

conversation was held up in an oil exchange office. I don't

recall the name of the outfit. I don't recall the approxi-

mate date. It was after the trade acceptance fell due. I

would say it was shortly after. Mr. Devere, Mr. Sohus,

Mr. Pauley, Mr. Meyers and a lawyer and myself were

present. Well, there was an awful lot of things said. The

main gist of the conversation was money. Mr. Meyers

said he didn't have it and that was all there was to it, but

that he would, he would eventually, he told Mr. Pauley he

would eventually pay him, but he could not pay him right

then but he would work it out. I do not recall anything

else being said at that time. Mr. Sohus said they needed

money, said that they were working on a small capacity

and that that deal was tying up too much money and they

could not stand the pressure. That is all I can remember

because that was the main part of the whole meeting. I

was present when the trade acceptance that has been men-

tioned in this action was given. Mr. Sohus was present at

the time. I handed it to him. It was left with me in the

morning at 17th and Hope in Jameson & Meyers' office.
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CROSS EXAMINATION
This meeting that I mentioned was at the office of the

Independent Petroleum Marketers Association in the

Marsh-Strong Building. And the attorney present was

George J. Tapper. I couldn't say whether or not that

meeting was held some time in January. 1926, or shortly

before bankruptcy proceedings. There was really nothing

to fix the date in my mind.

E. L. PAULEY,

recalled as a witness in behalf of the Claimant, in surre-

buttal, having been previously duly sworn, testified further

as follows

:

DIRECT EXAMINATION
I called at the office occupied by Mr. Meyers at 1100

Sunset Boulevard. I saw lettering on the adjoining win-

dows. Prior to the 1st of February, 1926, that lettering

was, "Triangle Super Service Station, R. Meyers, Sole

Owner." I am positive as to that being "R. Meyers,

Sole Owner". It did not say, "Rosabel Meyers" prior to

the attachment. After the attachment there was a change.

Mr. Sohus called my attention to it and I made a special

trip up to see it, and I saw the change. Then it read

"Rosabel Meyers, Sole Owner."

I attended a meeting at which Mr. Meyers, Mr. Sohus,

and Mr. George J. Tapper were present at the Independent

Petroleum Marketers Association. That meeting was just

previous to the attachment, I should judge, not over two

weeks prior to the time 1 ran the attachment, some time

about or shortly after the middle of January, 1926.
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CROSS EXAMINATION
The thing that fixes the date of that meeting in my mind

is that Mr. Tapper was handUng the collection of this mat-

ter from Mr. Meyers as we were members of the Indepen-

dent Petroleum Marketers Association, and he very sud-

denly decided that he could not handle it because the Shell

Oil Company was one of his largest clients and they did not

approve of our running the attachment, so it was neces-

sary for us to get another attorney. That is the way it is

fixed in my mind, and we immediately secured another at-

torney. Mr. Tapper had been handling the matter for us

two or three days, something like that. We had just dis-

cussed it with him, and this was the first meeting. He

called a meeting of myself and Mr. Meyers, It was after

that he told me he could not handle it. He said he could

not handle it because the Shell Company were selling Mr.

Meyers and he was with them and they did not want us to

run the attachment, and he was afraid he would lose their

account and their account was larger than ours. I don't

recall the conversation at that meeting very particularly,

except we were after the money, that is all. I don't re-

member in detail anything that was said.

M. O. SOHUS,

recalled as a witness in behalf of the Claimant, in surre-

buttal, having been previously duly sworn, testified further

as follows :

DIRECT EXAMINATION
I recall a meeting in the office of the Independent Petro-

leum Marketers Association at which Mr. Pauley and I,

Mr. George J. Tapper and Mr. Meyers and perhaps a few
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(Testimony of M. O. Sohus)

others were present. There was only one such meeting

held there. That was about 2 weeks before we ran the

attachment, 10 clays to 2 weeks.

X

Pauley Oil Company, the claimant and appellant herein,

respectfully proposes the foregoing statement of evidence,

and prays that the same be approved, allowed and certi-

fied, as a full, true and correct statement of the evidence

taken and received by the Referee in Bankruptcy upon the

hearing of the petition of E. A. Lynch as Trustee in Bank-

ruptcy etc. to reconsider appellant's claim and pertinent to

the issues made and raised in and by the assignment of

errors heretofore served and filed herein.

Claimant and appellant, not asserting or claiming any

error in regard to the findings made by the Referee in

Bankruptcy that the bankrupts herein were insolvent at aU

times from and after the 27th day of October, 1925, and

that during all of said time said bankrupts had other cred-

itors of the same class as this claimant and appellant and

admitting that each of said findings is sufficiently sup-

ported by the evidence, has omitted from the foregoing-

statement all evidence pertaining to the said findings.

Dated this 11th day of December, A. D. 1928.

Henry L. Knoop

Attorney for Claimant and Appellant

X

The foregoing statement of evidence is hereby approved,

allowed and certified as a full, true and correct statement

of the evidence taken and received by the Referee in

Bankruptcy upon the hearing of the petition of E. A.
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Lynch as Trustee in Bankruptcy etc. to reconsider appel-

lant's claim herein and pertinent to the issues made and

raised in and by the assignment of errors heretofore served

and filed herein.

Dated this 21 day of December, A. D. 1928.

Wm. P. James

District Judge

[Endorsed] : Proposed Statement of Evidence Filed

Dec 11 1928 at 25 min past 11 o'clock A. M. R. S. Zim-

merman Clerk, by B. B, Hansen, Deputy Clerk

[Endorsed] : Engrossed Statement of Evidence Filed

Dec. 21. 1928 at 10 min. past 2 o'clock P. M. R. S. Zim-

merman, Clerk Edmund L. Smith, Deputy.

AGREEMENT.
M. O. S.

E. G. P.

R. F. M.

13th

THIS AGREEMENT, made and entered into this e^
day of August, 1925, by and

BETWEEN:
THE PAULY OIL COMPANY, a corporation, duly

organized and existing under and by virtue of the laws of

the state of California,

Hereinafter designated as

"FIRST PARTY"

AND
ROBERT F. MEYERS, of the city and County of

Los Angeles, State of California,

Hereinafter designated as
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"SECOND PARTY"
RE No. 2137-J

Jameson & Meyers

Bankrupt.

Obj, claim

Pauley Oil Co.

Claimants.

Exhibit No. A
FILED May 8, 1928

Earl E. Moss, Referee.

WITNESSETH

:

For and in consideration of the due fulfillment of the

premises and agreements hereinafter set forth on the part

of the respective parties hereto, and for other good and

valuable consideration, the parties hereto do hereby cov-

enant and agree to and with each other as follows, to wit:

TERM OF CONTRACT:
Said first party hereby agrees to sell and deliver unto

sai

said second party, and said second party hereby agrees to

purchase and accept delivery from said first party a mini-

mum of five thousand (5000) gallons of gasoline per day

during the period of fr¥e years from the date hereof, un-

One REM ELP MOS
less this contract is sooner terminated as hereinafter pro-

vided, at the price and subject to the terms and conditions

hereinafter contained.

SPECIFICATIONS OF GASOLINE:
Said first party agrees that the gasoline delivered by it

unto the second party under the terms of this contract shall
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be water white in color, and that it shall at all times comply

with Los Angeles city specifications and that it shall be of

the same grade and standard as the gasoline marketed by

said first party in the city of Los Angeles during the term

of this contract under the name of "EUREKA" Gasoline.

Page Two.

It is mutually agreed that the parties herein named will

not enter into competitive price bidding against each other,

neither will they solicit or accept a customer now held by

the other.

DELIVERY:
Said first party shall make delivery of said gasoline into

said second party into said second party's trucks f. o. b.

first party's refinery at Los Angeles, California.

MAXIMUM DELIVERY:
It is hereby understood and agreed that the maximum

amount of gasoline which first party shall in any event be

obligated to sell and deliver to said second party under this

ELP MOS RFxM

contract shall in no event exceed 10,000 gallons of gasoline

per day.

PRICE:

The gasoline which said first party hereby agrees to sell

unto said second party and which said second party hereby

agrees to purchase from said first party shall be delivered

by said first party unto said second party at first party's re-

finery into trucks of second party f. o. b. Los Angeles,

CaHfornia, at a price of six (6^) cents per gallon below

the posted retail price for gasoline by the Standard Oil

Co., of California in the city of Los Angeles for Red

Crown Gasoline at their Service Stations on date of

delivery.
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Example

:

If the retail price of Red Crown Gasoline is sixteeen

and one-half cents ( 16-)4^) cents per gallon, exclusive of

taxes, then first party shall not be obligated to sell gasoline

at a price of less than ten and one-half ( 10-5^(^) cents per

gallon, exclusive of taxes.

MINIMUM PRICE:

Provided further that at no time during the period of

this contract shall first party be required to sell and/or

deliver gasoline to second party at a price less than nine

(9(2^) cents per gallon, exclusive of taxes, anything to the

contrary herein contained notwithstanding, provided, how-

ever, that if at any time during the continuance of this con-

tract there be an interim during which the price at which

first party would otherwise be obligated to sell gasoline to

second party would be less than nine (9^) cents per gallon,

exclusive of taxes, then in such event second party shall

have the option of purchasing said gasoline from first

party nevertheless at the minimum price of nine (9^) cents

per gallon, exclusive of taxes, during such interim, by send-

ing written notice to that effect unto said first party. Pro-

vided that in the event that second party shall fail to exer-

cise the option herein granted unto it within ten days from

and after the date upon which the price of said gasoline

shall have fallen without further notice unto second party

have the right to terminate this contract.

PAYMENT BY SECOND PARTY TO
FIRST PARTY FOR GASOLINE PURCHASED.

As a m^erial consideration moving from second party

unto first party for the execution of this contract,

second party agrees that it will during the entire period
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of this contract pay said first party in full for all gasoline

see app. #1 ELP MOS RFM
delivery during any one month on the twenty second day

ef the following month. It is further agreed that at any

time during the current month, the party of the second

part will pay unto the party of the first part any monies

that may be available from collections to assist first party

in his financial needs.

INTERRUPTION OF DELIVERIES:
First party shall not be required to make deliveries unto

second party at the timers and in the manner herein pro-

vided in the event that it is unable to do so by reason of

strikes, fires, washouts, sanding of wells, breakage of

tankage, pipe lines or machinery, unavoidable accidents,

war, acts of God, inability to purchase crude oil at the

prevaiHng market posted price in the open market, or any

other cause whatsoever which may be beyond the reason-

able control of said first party, provided, however, that

first party shall continue to make deliveries unto second

party herein provided for as soon thereafter as practic-

able, and provided further that in the event first party is

unable to make said deliveries unto second party as herein

provided because of said causes, this agreement shall be

extended for the additional period of time equal to the

time during which first party is unable to make delivery

Page Four,

unto second party for the causes above named, and pro-

vided further that it is understood and agreed that during

the period of such interruption, second party shall have the

right to prMchase its requirements of gasoline elsewhere.
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INTERRUPTION OF ACCEPTANCES:

Second party shall not be required to accept deliveries

from first party of gasoline as herein provided for in the

event of its inability to do so by reason of strikes, fires,

washouts, failure of car supply, unavoidable accidents, war

or Acts of God, provided, however, that in such an event

said first party may at its election sell or otherwise dispose

of any of said gasoline which said second party would

otherwise be obligated to purchase from it in the open

market during such time as second party is unable for the

reason above noted to accept deliveries of gasoline from

first party, or said first party shall make such other disposi-

tion of said gasoline as it may in its discretion deem

advisable,

SOLICITATION.

The party of the second part agrees not to solicit or sell

to any other customer the Gasoline business under the

name of EUREKA.

ASSIGNMENT OF CONTRACT.

This contract cannot be assigned by either party with-

out the written consent of the other party hereto.

ARBITRATION:

In case of any dififerences of opinion as the the inter-

pretation of this contract it is mutually agreed that the

settlement of such differences shall be made by arbitration

in the usual manner, by each party appointing a represen-

tative and those two appointing a third—the decision of

any two to be final and binding.
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ENTIRE AGREEMENT CONTAINED
HEREUNDER:—

It is iinderstCKxl and agreed by the parties hereto that

this agreement sets forth the entire contract between the

parties hereto relating to the subject matter hereof and that

no agent, representative or employee of either said first

party or said second party shall have any right or author-

ity to add to, alter, vary, or change the terms of this con-

tract or any part thereof.

IN WITNESS WHEREOF, the parties hereto have

hereunto executed these presents in duplicated originals

by the signature of their respective duly authorized officers

and the affixing of their respective corporate seals, the day

and year first above written.

PAULY OIL COMPANY.
(SEAL)

By E. L. Pauly, Pres.

By M. O. Sohus, Sec'y.

First Party.

& By Robert F. Meyers

Robert F. Meyers.

App. #1.

Payments

:

Further regarding payments, the following paragraph is

made a part of the above contract. On the first of each

month payment will be made for all deliveries up to and

including the 15th day of the preceding month, and on the

15th of each month payment will be made for all deliv-
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eries up to and including the last day of the preceding

month, with the exception that in case the party of the

second part may sell to large commercial accounts, then in

such cases the party of the first part will extend such credit

to the party of the second part equivalent to the credit ex-

tended by the party of the second part to such commercial

account.

App. #2.

Signs.

Wherever possible in stations owned and controlled by

the party of the second part said party agrees to display

the "EUREKA" Gasoline Curb Sign, and sell through at

least one pump "EUREKA" Gasoline at the posted mar-

ket price.

PAULY OIL COMPANY
By E. L. Pauly, Pres.

(SEAL)
By M. O. Sohus Secy.

Robert F. Meyers

App. #3.

Taxes

Party of the Second Part hereby agrees to pay Party of

the First Part all State or Government taxes that are, or

may be levied during the life of the agreement upon the

product enumerated in this agreement.

PAULEY OIL COMPANY
By E. L. Pauley, Pres.

By Robert F. Meyers

By M. O. Sohus Secy.
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''TRADEMARK) Telephones (TRADEMARK)
Los Ang^eles Angelus 7497

Pasadena Colo. 7200

Colton 420

Long Beach 617-06

PAULEY OIL COMPANY
Bandini Boulevard

(in central mfg. District)

P. O. Box 6, Station K.

Los Angeles, California,

RE No. 2137-J RE IMo. 2137 J

Jameson & Meyers Jameson & Meyers

Bankrupt. Bankrupt.

Obj. claim of Obj. claim of

Pauley Oil Co. Pauley Oil Co.,

Exhibit No. B Exhibit No. B. for ident.

Filed May 8, 1928. Filed May 8, 1928

Earl E. Moss. Referee. Earl E. Moss, Referee.

October 3, 1925

To: Robert F. Meyers,

1100 Sunset Boulevard

Los Angeles, California

You are hereby notified that,

WHEREAS, by that certain agreement made and en-

tered into the 13th day of August, 1925, by and between

the undersigned, PAULEY OIL COMPANY, a corpora-

tion, as party of the first part, and ROBERT F.

MEYERS, as party of the second part, for the sale by

said first party to said second party of gasoline in the

quantities, at the times, in the manner and upon the terms

provided in said contract: and

WHEREAS, said contract provides that first party

shall not be required to make deliveries unto the second

party at the times and in the manner in said contract pro-

vided in the event that first party is unable to do so by
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reason of its inability to purchase crude oil at the prevail-

ing market posted price in the open market

;

Said Pauley Oil Company is now compelled, by reason

of the fact that Pauley Oil Company is unable to purchase

crude oil at the prevailing market posted price in the open

market, to suspend deliveries to you, as second party under

said agreement, upon the 8th day of October, 1925, and

until such date thereafter as said Pauley Oil Company
shall be able to purchase crude oil at said prevailing market

posted price in the open market and shall therefore be able

to resume deliveries to you, as said second party, in ac-

cordance with the terms and provisions of said contract.

Yours very truly

PAULEY OIL COMPANY
By -

President

LAWLER & DEGNAN
ATTORNEYS AT LAW
800-810 Standard Oil Bldg.

Los Angeles, Cal.

OSCAR LAWLER
JAMES E. DEGNAN

October 6, 1925.

Pauley Oil Company,

Bandini Boulevard,

P. O. Box 6, Station K,

Los Angeles, California.

Attention Mr. E. L. Pauley

Gentlemen

:

Receipt is acknowledged of your letter of October 3rd

to Robert F. Meyers concerning a suspension of deliv-

eries by you of gas under contract dated August 13, 1925.

We have advised Mr. Meyers that the clause in the con-

tract suspending deliveries because of the inability "to pur-
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chase crude oil at the prevaiHng market posted price in

the open market" permits of such suspension only when
oil is not available. Mr. Meyers contends that crude oil

is available for purchase at current posted prices, and

denies your right to suspend deliveries.

\'ery truly yours,

JED-O Lawler & Degnan

RE No. 2137 J Jameson & Meyers Bankrupt. Obj.

claim. Pauley Oil Co. Claimants Exhibit No. C FILED
May 8, 1928. EARL E. MOSS, Referee.

TRADE ACCEPTANCE

T. A. No. 8253

No DUE Oct. 21, 1925. September 21, 1925.

Thirty DAYS AFTER date PAY TO THE
ORDER OF Pauley Oil Company $14,481.65

Fourteen thousand four hundred eighty-one and 65/100
- - Dollars

The obligation of the acceptor hereof arises out of the

purchase of goods from the drawer.

FOR VALUE RECEIVED AND CHARGE TO AC-
COUNT OF

TO R. F. Meyers,

1100 Sunset Blvd.,

Los Angeles, Cal.

L. A. 686 1-23 lOM
PAULEY OIL COMPANY

By E. L. Pauley

By M. O. Sohus

Drawee by accepting this bill authorizes the bank to

w^hom it is made payable to charge same to account on

due date.

[Endorsed on face] : Accepted R. F. Meyers 1100

Sunset Blvd. Los Angeles, Calif. Payable at Farmers &



126 Pauley Oil Company vs.

Merchants Nat'l. Los Angeles, Calif. Date September 21,

1925.

[Endorsed]: RE No. 2137-J Jameson & Meyers

Bankrupt. Obj claim Pauley Oil Claimants Exhibit No.

D Filed May 8, 1928 Earl E Moss Referee.

R. F. Meyers Pauley Oil Company By E. L. Pauley

Pres. By M. O. Sohus, Secy.

Pacific National Bank Los Angeles, Calif. By S.

Johnston Cashier. Please give bearer Cashier's check

payable to the order of this Bank for amount of this

check.

October 8, 1925.

Messrs. Lawler & Degnan,

800-810 Standard Oil Bldg.,

Los Angeles, Cal.

Gentlemen

:

Acknowledging receipt of your letter of October 6th

relative to the matter of Robert F. Meyers, if you, or

Mr. Meyers, will furnish us with the names and addresses

of the firms from whom we can purchase crude oil at the

prevailing market posted price, we will be only too willing

to negotiate with them on a cash basis, and if successful,

can resume our deliveries to Robert F. Meyers.

Yours very truly,

PAULEY OIL COMPANY
By

ELP:GM
Copy to Goudge, Robinson & Hughes,

Attention Mr. Dayton.

RE No. 2137 J Jameson & Meyers Bankrupt. Obj.

Claim. Pauley Oil Co. Claimants. Exhibit No. E FILED
May 9, 1928 Earl E. Moss Referee.
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(Title of Court and Cause.)

PETITION FOR APPEAL

To the Honorable W'm. P. James, District Judge:

Pauley Oil Company, the claimant in the above entitled

proi/eeding, feeling aggrieved by the order made and en-

tered in the above entitled proceedings on the 8th day of

November, A. D. 1928, approving and confirming an

order made by Earl E. Moss, Esq.. Referee in Bankruptcy

on the 3rd day of July, A. D. 1928, sustaining objections

to, and disallowing, the claim of said Pauley Oil Company

against the estate of the above named bankrupts, does

hereby appeal from said order and judgment to the Cir-

cuit Court of Appeals for the Ninth Circuit for the rea-

sons set forth in the assignment of errors filed herewith,

and it prays that its appeal be allowed and that citation

be issued as provided by law, and that a transcript of

the record proceedings and documents upon which said

order or judgment was based, duly authenticated, be

sent to the United States Circuit Court of Appeals for the

Ninth Circuit, under the rules of such Court in such cases

made and provided.

Dated this 7th day of December, A. D., 1928.

Henry L. Knoop,

Attorney for Petitioner

[Endorsed]: Filed Dec. 7, 1928 at 10 min. past 11

o'clock A. M. R. S. Zimmerman, Clerk B. B. Hansen,

Deputy Clerk.



128 Pauley Oil Company vs.

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS

Now comes Pauley Oil Company, the claimant in the

above entitled proceedings and files the following assign-

ment of errors upon which it will rely upon its prosecu-

tion of the appeal from the order and judgment made in

said proceedings by this Honorable Court on the 8th day

of November, A. D. 1928, approving and confirming an

order made by Earl E. Moss, Esq., Referee in Bankruptcy,

on the 3rd day of July, A. D. 1928, sustaining objections

to, and disallowing the claim of said Pauley Oil Com-

pany against the estate of the bankrupt, herein.

I.

That the findings of fact made by the Referee in Bank-

ruptcy and from which the said Referee drew his con-

clusions of law and based his said order are not supported

by, and are against, the evidence in each of the following

particulars

:

1. The finding that on September 21, 1925 there was

due "for gasoline during the previous five (5) weeks,

the sum of approximately Nine Thousand Dollars

($9,000.00)" is not supported by any evidence ofifered

and received, and no evidence was ofifered or received tend-

ing to show, directly or indirectly, that $9,000.00 or any

other sum, was then due for any gasoline.

2. The finding that on or about September 21, 1925,

"claimant accepted from bankrupt trade acceptances being

dated September 21, 1925, and due October 20, 1925," is

against the evidence in that the evidence shows that the

bankrupt executed and delivered to claimant on, and under
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date of, September 21, 1925, one trade acceptance due

October 21, 1925.

3. The finding- that October 3, 1925, was just four

months prior to the fiHng of the involuntary petition

herein is not supported by any evidence and is against

the evidence, the record and the admitted facts in that

October 3, 1925, was just four months and ten days prior

to the fihng of said petition.

4. The finding that by October 3, 1925, the amount

due claimant from the bankrupt, other than the balance

due on said trade acceptance, totalled the sum of ap-

proximately $23,000.00 is not supported by any evidence

and is against the evidence in that the only evidence upon

the subject shows that on the said 3rd day of October,

1925, the bankrupts owed claimant $5,120.37 and no more

and that on said date there was due of said sum the

sum of $3,224.36 and no more.

5. The finding that the amount of purchases of crude

oil during the period commencing with August 13, 1925,

and ending with October 7, 1925, totalled the sum of

$14,481.65 is not supported by any evidence but it does

appear from your petitioner's claim on file herein that

commencing with August 14, 1925, and ending with Au-

gust 31, 1925, claimant sold to the bankrupts crude oil

in the amount of $15,513.01.

6. The finding that said account with bankrupt was

a thirty day account and said contract between said parties

provided for the settlement of said account monthly is

not supported by the evidence and is against the evidence

in this that the evidence shows without conflict that under

the said contract the bankrupt agreed to pay on the 1st

of each month for all deliveries made up to and including
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the 15th day of the preceding month and on the 15th day

of each month for all deliveries made up to and including

the last day of the preceding month.

7. The finding that your petitioner's claim for gasoline

and crude oil sold to the bankrupts during the period from

August 13, to October 7, 1927, totalled in excess of

$75,000.00 is not supported by any evidence in this that

the evidence offered and received shows without contradic-

tion that the total amount of such merchandise so sold

was $62,166.83 and no more.

8. The finding that during the period from August

13, to October 7, 1927, the total payments made by the

bankrupts to claimant was the sum of $22,500.00 is not

supported by the evidence in that no evidence was offered

or received showing or tending to show that said bank-

rupts had not paid more than said sum of $22,500.00 to

claimant and is against the evidence in this that it appears

by your petitioner's claim on file herein that said bank-

rupts paid or caused to be paid to claimant the sum of

$23,531.36.

9. The finding "that during said period, by continual

pressure and threats, claimant endeavored to secure all

possible funds before the crash of the bankrupt company"

is not supported by any evidence offered or received in this

matter and is against the evidence in this that there is no

evidence to support a finding that claimant exercised any

pressure or made any threats against the bankrupts or

either of them or that claimant endeavored to secure all

possible funds or any funds before the crash of the

bankrupt company.

10. The finding that "aside from the Los Angeles Gas

& Electric Corporation purchases of crude oil, the sales of
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the bankrupt co-partnership were on a cash basis" is not

supported by any evidence introduced upon the hearing

of the trustee's petition in that there is no evidence upon

the subject showing or tending to show upon what terms

the bankrupt copartnership made sales to persons other

than said Los Angeles Gas & Electric Corporation.

11. The finding that the claimant ceased deliveries and

terminated its contract for delivery of gasoline on October

3, 1925, is not supported by any evidence and is against

the evidence in this that the evidence shows without con-

tradiction that claimant continued to make sales and de-

liveries of gasoline to the bankrupts to and including Octo-

ber 7, 1925, and that claimant did not terminate said

contract at all but merely suspended deliveries of gasoline

thereunder by reason of its inability to purchase crude oil

at the prevailing market posted price in the open market.

12. The finding that from the 3rd day of October,

1925, forward claimant made almost daily demands upon

the bankrupt for payments on said account is not supported

by any evidence and is against the evidence.

13. The finding that on or about October 7, 1925, the

president of the claimant corporation stated to Robert F.

Meyers that the only matter in which the claimant was in-

terested was the payment of the trade acceptance although

at the said time over $18,000.00 was due the clai ant for

the previous months' account for gasoline, on which noth-

ing had been paid, that in all at said time over $24,000.00

was due claimant for gasoline purchases, is not supported

by any evidence and is against the evidence in this that

there is no evidence showing or tending to show that the

said president stated to Robert F. Meyers that the only

matter in which the claimant was interested was the pay-
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ment of the trade acceptance and in this that there is no

evidence showing or tending to show that at said time

over $18,000.00 or any sum whatsoever was due the

claimant for any previous account for gasoHne and in

that there is no evidence showing or tending to show that

at said time nothing had been paid on any previous account

for gasoHne and in that there is no evidence showing or

tending to show that at said time over $24,000.00 or any

other sum was due claimant for gasoline purchases and

in that the only evidence upon the subject in the record

shows that at said time there was owing from the bankrupt

to the claimant for gasoline purchases the sum of $24,-

153.82, and no more, no part of which was then due or

payable.

14, The finding that "claimant received payments in

the sum of Thirteen Thousand Dollars ($13,000.00)

which were credited to the bankrupt's account within four

(4) months prior to bankruptcy; that of said sums, Two
Thousand Dollars ($2,000.00) thereof was paid out of

the account of the bankrupt and Eleven Thousand Dollars

($11,000.CX)) was paid on checks drawn on the account

of Rosabelle Meyers" is not supported by the evidence in

this that there is no evidence showing or tending to show

that $11,(X)0.C)0 was paid by the bankrupt on checks drawn

on account of Rosabelle Meyers but on the contrary the

evidence shows that the said sum of $11,000.(30 was in fact

paid by Rosabelle Meyers to claimant.

15. The finding that the said payments of $13,000.00

within four months' period, depleted the estate of the

bankrupt in the amount of $91(X).00 is not supported by

any evidence and is against the evidence in this that the

evidence shows without contradiction that the said pay-
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ments of $13,000.00 did not deplete the estate of the said

bankrupt in any amount in excess of $2,000.00.

16. The finding that the bankrupts made the said pay-

ments totalHng $13,000.00 with intent to prefer claimant

over other of its creditors of the same class is not sup-

ported by any evidence whatsoever showing or tending

to show that the said bankrupts or either of them intended

to prefer claimant over any other creditors.

17. The finding that it is not true that "claimant be-

lieved the bankrupts herein were solvent but that, in truth

and in fact, the claimants had reasonable grounds to be-

lieve said bankrupts insolvent during all said period and

at the time of each and all of said payments ; that, in

truth, claimant either actually knew the bankrupt was in-

solvent at the time they received the payments on this

account or at least had knowledge of such facts as would

produce action and inquiry on the part of an ordinarily

intelligent man or a prudent business man or a person of

ordinary prudence and discretion" is not supported by any

evidence showing or tending to show that claimant be-

lieved the bankrupts were or that either of them was

solvent or that in truth or in fact or otherwise claimant

had reasonable or any grounds to believe that said bank-

rupts were insolvent during all or any of said period or

at the time of each or any of the said payments, or that

in truth or otherwise claimant actually knew that the said

bankrupts were or that either of them was insolvent at

the time it received the or any of the payments on said

account or had any knowledge of any facts as would

produce action or inquiry on the part of an ordinarily intel-

ligent man or a prudent business man or a person of ordi-

nary prudence or discretion, and said finding is against
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the evidence in this that the evidence shows that claimant

in fact beHeved the bankrupts to be solvent at all times

that it received payments from the bankrupts and had no

reasonable cause to believe that the acceptance of the said

payments or any payments would effect a preference.

18. The finding that the effect of the payments made

to the claimant is to give said claimant a greater percent-

age of its claim than that of other creditors of the bank-

rupt of the same class is not supported by any evidence

and is against the evidence in this that the evidence shows

without conflict that payments aggregating $11,000.00

were not made by the bankrupts or either of them but

were made by one Rosabelle Meyers.

19. That the finding that claimant herein received a

preference to the extent of $9100.00 is not supported by

any evidence showing or tending to show that claimant

received a preference in any sum whatsoever and is against

the evidence in that the evidence shows that claimant did

not receive a preference in any sum whatsoever.

II.

That the supplemental findings of fact made by the

Referee in Bankruptcy are not supported by, and are

against, the evidence in each of the following particulars

:

1. The finding that the payments aggregating $13-

000.00 operated as a preference under the provisions of

the Bankruptcy Act of 1898 and amendments thereto, ex-

cept the payments in the sum of $3900.00, is not supported

by the evidence or by any evidence and is against the evi-

dence in that it appears from the evidence that no part

of said $13,000.00 operated as a preference under the

said provisions of the Bankruptcy Act.
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2. The finding that the said claimant received said pay-

ments of $9100.00 and each of them knowing, or having

reasonable cause to believe, that it was receiving a prefer-

ence under the provisions of the Bankruptcy Act is not

supported by any evidence and is against the evidence in

that it appears from the evidence that the claimant did not

at the time of receiving said payments or any of them

know, or have reasonable cause to believe, that it was re-

ceiving a preference under the provisions of the Bank-

ruptcy Act.

III.

That the conclusions of law drawn by the Referee in

Bankruptcy and upon which he based his said order are

erroneous in each of the following particulars:

1, The conclusion of law that claimant within four

months prior to the filing of the petition in bankruptcy

herein received a voidable preference from the bankrupts

in the sum of $9100.00 is erroneous in that it is not sup-

ported by any valid finding of fact or by any evidence

and is against the evidence and against the law in that

said claimant did not receive a voidable or any preference

in any sum whatsoever.

2. The conclusion of law that the objection of the trus-

tee of the bankrupts to the claim of Pauley Oil Company

should be sustained and said claim disallowed is erroneous

in that it is not supported by any valid findings of fact

or by the evidence and is against the law in that the

said claimant did not receive a voidable or any preference

in any sum whatsoever.

IV.

That the order made by the Referee in Bankruptcy on

the 3rd day of July, A. D. 1928, sustaining objections to,
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and disallowing, the claim of Pauley Oil Company, and

which order was confirmed and approved by the order and

judgment made and entered in said proceedings by this

Honorable Court on the 8th day of November, A. D.

1928, is erroneous in each of the following particulars:

1. That it is not supported by any valid finding of

fact or conclusions of law.

2. That it is not supported by any evidence showing

or tending to show that claimant received a voidable or

any preference in the sum of $9100.00 or in any other sum

whatsoever.

3. That it is not supported by any evidence showing

or tending to show that at the time claimant received the

payments aggregating $13,000.00 or at the time that it re-

ceived any of said payments it knew or had reasonable

cause to believe that the receipt of such payments or any

of such payments would effect a preference.

4. That it is not supported by any evidence showing or

tending to show that at the time claimant received the

payments aggregating $9100.00 or at the time that it re-

ceived any of said payments it knew or had reasonable

cause to believe that the receipt of such payments or any

of such payments would effect a preference.

5. That it is not supported by any evidence showing or

tending to show that at the time claimant received the

payments aggregating $2000.00 or at the time that it re-

ceived any of said payments it knew or had reasonable

cause to believe that the receipt of such payments or any

of such payments would effect a preference.

WHEREFORE, appellant prays that the said order of

this Honorable Court be reversed and that said District

Court for the Southern District of California, Southern
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Division, be directed to enter an order disapproving, va-

cating and setting aside the said order of the Referee in

Bankruptcy.

Dated this 7th day of December, A. D. 1928.

Henry L. Knoop,

Attorney for Appellant

[Endorsed]: Filed Dec. 7, 1928 at 10 min past 11

o'clock A. M. R. S. Zimmerman, Clerk, B. B. Hansen,

Deputy.

(Title of Court and Cause.)

ORDER ALLOWING APPEAL

On motion of Henry L. Knoop, Esq., solicitor and

counsel for complainant, it is hereby ordered that an appeal

to the United States Circuit Court of Appeals for the

Ninth Circuit from the order made, filed and entered herein

on the 8th day of November, A. D. 1928, approving and

confirming an order made by Earl E. AIoss, Esq., Referee

in Bankruptcy, on the 3rd day of July, A. D. 1928, sus-

taining objections to, and disallowing complainant's claim

against the estate of the bankrupts herein, be, and the same

is hereby allowed, and that a certified transcript of the

record, testimony, exhibits, stipulations, and all other pro-

ceedings be forthwith transmitted to said United States

Circuit Court of Appeals for the Ninth Circuit.

It is further ordered that the bond on appeal be fixed

at the sum of $1000.00, the same to act as a supersedeas

bond and also as a bond for costs and damages on appeal.

Dated this 7th day of December, A. D. 1928.

Wm. P. James

District Judge
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[Endorsed] : Filed Dec. 7, 1928 at 25 min. past 11

o'clock A. M. R. S. Zimmerman Clerk B. B. Hansen,

Deputy

(Title of Court and Cause.)

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:

That we, PAULEY OIL COMPANY, a corporation,

as principal and Harry J. Hart and E. W. Pauley as sure-

ties, of the County of Los Angeles, State of California,

are held and firmly bound unto E. A. LYNCH as Trustee

in Bankruptcy of the estate of Robert F. Meyers and

Claude S. Jameson, doing business under the firm name

of Jameson & Meyers, and under the fictitious name of

Eagle Gasoline Company, etc. in the sum of $1000.00 to

be paid to him and his successors and assigns; to which

payment, well and truly to be made, we bind ourselves and

each of us, jointly and severally, and each of our heirs,

executors, administrators, successors and assigns, by these

presents.

Sealed with our seals and dated this 7th day of Decem-

ber, A. D. 1928.

Whereas the above named Pauley Oil Company has

appealed to the Circuit Court of Appeals for the Ninth

Circuit to reverse the order of the District Court of the

United States for the Southern District of California,

Southern Division, in the above entitled cause approving

and confirming the order made on the 3rd day of July,

A. D. 1928, by Earl E. Moss, Esq., Referee in Bank-

ruptcy, sustaining objections to and disallowing the claim
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of said Pauley Oil Company against the estate of the said

bankrupts

:

Now, therefore, the condition of this obligation is such

that if the above named Pauley Oil Company shall prose-

cute its said appeal to effect and answer all costs if it

fail to make its plea, then this obligation shall be void;

otherwise it shall remain in full force and effect.

PAULEY OIL COMPANY
(Corporate Seal) By E. L. Pauley

Its President

By Percy F. Cartzdafner

Its Secretary

Harry J. Hart

Edwin W. Pauley

STATE OF CALIFORNIA )

) SS.

COUNTY OF LOS ANGELES )

On the 7th day of December, A. D. 1928, personally

appeared before me Harry J. Hart and E. W. Pauley re-

spectively known to me to be the persons described in and

who duly executed the foregoing instrument as parties

thereto, and respectively acknowledged, each for himself,

that they executed the same as their free act and all for the

purposes therein set forth.

And the said Harry J. Hart and E. W. Pauley, being

respectively by me duly sworn says, each for himself and

not for the other, that he is a resident and householder of

the said County of Los Angeles, and that he is worth

the sum of $1000.00 over and above his just debts and

legal liability and property exempt from execution.

Harry J. Hart

Edwin W. Pauley.
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Subscribed and sworn to before me this 10th day of De-

cember, A. D. 1928.

(Seal) Pearl E. Blewett

Notary PubHc in and for said County of Los Angeles,

State of California

My commission expires Feb. 26, 1932

The foregoing bond is approved both as to sufficiency

and form this 9 day of December, A. D. 1928.

Wm. P. James

District Judge

Examined and recommended for approval as provided in

Rule 29.

Henry L. Knoop

Attorney

[Endorsed]: Filed Dec. 10, 1928 at 30 min past 2

o'clock P. M. R. S. Zimmerman Clerk B. B. Hansen

Deputy.

(Title of Court and Cause.)

STIPULATION CONCERNING CERTAIN OMIS-

SIONS FROM PRINTED RECORD ON AP-

PEAL.

IT IS HEREBY STIPULATED AND AGREED by

and between the parties to the above entitled proceedings,

through their respective counsel, that the Clerk of the

above entitled Court may, in making up and certifying

the printed transcript on appeal, omit from said printed

transcript the following portions of the record:
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(1) The heading-s of all papers filed except the first

one, substituting" in place and stead thereof the phrase

**Title of Court and Cause."

(2) All backs of papers and endorsements thereon ex-

cept the filing endorsements.

Dated this 29th day of January, A. D. 1929.

W. J. CUSACK
RALPH BAGLEY By W J C

Attorneys for Appellee

HENRY L. KNOOP
Attorney for Appellant

[Endorsed] : Filed Jan 30 1929 R. S. Zimmerman,

Clerk, By Deputy Clerk

(Title of Court and Cause.)

PRAECIPE

TO THE CLERK OF SAID COURT:

Sir:

Please prepare and certify to the United States Circuit

Court of Appeals for the Ninth Circuit a Transcript of

the Record in the proceedings had upon the Petition of

the Trustee in Bankruptcy herein to Reconsider the Claim

of Pauley Oil Company and the Appeal from the Order

therein, said Record to consist of the following documents,

to-wit

:

(1) The proof of loss, or claim, of Pauley Oil Com-

pany.
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(2) Trustee's Petition to Reconsider Claim of Pauley

Oil Company.

(3) Answer to Petition to Reconsider Claim of Pauley

Oil Company.

(4) Finding's of Fact and Conclusions of Law Re-

garding Claim of Pauley Oil Company.

(5) Order Disallowing Gaim of Pauley Oil Com-

pany.

(6) Petition for Review of Referee's Order re Claim

of Pauley Oil Company, a corporation, omitting, in order

to avoid duplication, the copy of the Findings of Fact

and Conclusions of Law, etc., and of the Order attached

thereto, and substituting in lieu thereof the following

words, to-wit:

(In order to avoid duplication the copy of the Findings

of Fact and Conclusions of Law Regarding the Claim of

Pauley Oil Company and of the Order Disallowing Claim

of Pauley Oil Company, being attached to the said Petition

for Review, and each of which is hereinabove set out in

full, are here omitted.)

(7) Supplemental Findings of Fact and Conclusions

of Law on Petition to Reconsider Claim of Pauley Oil

Company.

(8) Referee's Certificate on Petition for Review, omit-

ting therefrom, in order to avoid duplication, the fol-

lowing :

(a) Supplemental Findings of Fact and Conclusions of

Law on Petition to Reconsider Claim of Pauley Oil Com-

pany, and substituting in lieu thereof the following words,

to-wit

:
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(In order to avoid duplication the Supplemental Find-

ings of Fact and Conclusions of Law on Petition to Recon-

sider Claim of Pauley Oil Company, which are set out in

full in the Referee's Certificate on Petition for Review,

are here omitted for the reason that they are hereinabove

in this Transcript set out in full.)

(b) Findings of Fact and Conclusions of Law Regard-

ing Claim of Pauley Oil Company, and substituting in

lieu thereof the following:

(In order to avoid duplication the Findings of Fact and

Conclusions of Law Regarding Claim of Pauley Oil Com-

pany, which are set out in full in the Referee's Certificate

on Petition for Review, are here omitted for the reason

that they are hereinabove in this Transcript set out in

full.)

(c) Order Disallowing Claim of Pauley Oil Company,

and substituting in lieu thereof the following:

(In order to avoid duplication, the Order Disallowing

Claim of Pauley Oil Company, set out in full in the

Referee's Certificate on Petition for Review, is here omit-

ted for the reason that said Order is hereinabove in this

Transcript set out in full.)

(9) Order on Review of Order of Referee in Bank-

ruptcy.

(10

(11

(12

(13

(14

(15

(16

Petition for Appeal.

Assignment of Errors.

Order Allowing Appeal.

Citation.

Bond on Appeal.

Statement of Evidence.

Claimant's Exhibit A.
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(17) Claimant's Exhibit B.

(18) Claimant's Exhibit C
(19) Claimant's Exhibit D.

(20) Claimant's Exhibit E.

The foregoing record will be presented for certification

in printed form.

Dated this 11th day of December, A. D. 1928.

Henry L. Knoop,

Attorney for Claimant and Appellant.

[Endorsed] : Received copy of the within Praecipe this

11th day of December, 1928 Ralph F. Bagley S M At-

torneys for Trustee Filed Dec 11 1928 at 20 min past 4

o'clock P. M. R. S. Zimmerman, Clerk By B. B.

Hansen, Deputy
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(Title of Court and Cause.)

CLERK'S CERTIFICATE.

I, R. S. ZIMMERMAN, Clerk of the United States

District Court for the Southern District of California, do

hereby certify the foregoing volume containing 144 pages,

numbered from 1 to 144 inclusive, to be the Transcript

of Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation, the proof of loss, or claim, of Pauley Oil

Company, trustee's petition to reconsider claim of Pauley

Oil Company, answer to petition to reconsider claim of

Pauley Oil Company, findings of fact and conclusions of

law regarding claim of Pauley Oil Company, order disal-

lowing claim of Pauley Oil Company, petition for review

of referee's order re claim of Pauley Oil Company, a cor-

poration, supplemental findings of fact and conclusions of

law on petition to reconsider claim of Pauley Oil Com-

pany, referee's certificate on petition for review, order

on review of order of referee in bankruptcy, statement

of evidence, claimant's exhibits A, B, C, D and E, petition

for appeal, assignment of errors, order allowing appeal,

bond on appeal, stipulation and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and that

said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-
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fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.

IN TESTIMONY WHEREOF. I have hereunto set my

hand and affixed the Seal of the District Court of

the United States of America, in and for the South-

ern District of California, Southern Division, this

day of February, in the year of Our Lord One

Thousand Nine Hundred and Twenty-nine, and of

our Independence the One Hundred and Fifty-third.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District of

CaHfornia.

By

Deputy.
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IN THE

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

In the Matter of

JAMESON & MEYERS,
Bankrupts.

Pauley Oil Company,
Appellant,

vs.

E. A. Lynch, Trustee in Bankruptcy

of the Estate of Robert F. Meyers

and Claude S. Jameson, doing busi-

ness under the firm name of Jame-

son & Meyers, and under the ficti-

tious name of Eagle Gasoline Com-

pany,

Appellee.

APPELLANT'S BRIEF.

I. Introductory Statement.

This is an appeal from an order disallowing appel-

lant's claim for $25,635.47 against the estate of the bank-

rupts. The order is based upon a finding that appellant
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had received a voidable preference in the sum of $9100.00

which it had failed and refused to surrender.

The proceedings had in this matter prior to this appeal

may be briefly stated in the following chronological order

:

February 13, 1926, the creditors' petition for adjudica-

tion of bankruptcy was filed [Tr. p. 21], and thereafter,

in due course, bankruptcy was adjudicated and the matter

was referred to Earl E. Moss. Esq., referee in bankruptcy.

April 29, 1926, appellant filed the claim involved in this

appeal. [Tr. pp. 3-10.]

June 26, 1926, said claim was approved and allowed by

the referee.

July 19, 1927, the trustee's petition for a reconsideration

of said claim was filed. [Tr. pp. 11-13.]

July 30, 1927, appellant's answer to said petition was

filed. [Tr. pp. 13-20.]

July 3, 1928, the referee made his findings of fact and

conclusions of law and an order disallowing the claim.

[Tr. pp. 20-29.)

July 12, 192(S, appellant filed its petition for review of

the referee's order. [Tr. pp. 29-38.]

July 25, 1928, the referee made his supplemental find-

ings of fact and conclusions of law. [Tr. pp. 38-41.]

November 8, 1928, the Hon. Wm. P. James, judge

of the United States District Court, made his order on

petition for review approving and confirming the order

of the referee. [Tr. pp. 66-67.]

It will be noted that the referee made two sets of find-

ings of fact. In his Referee's Certificate on petition for

review he explains this anomaly in these words

:



"That in the course of the proceedings certain find-

ings of fact and conclusions of law, together with an
order thereon, were, by counsel for the trustee, pre-

sented to the referee, and apparently without a read-

ing thereof inadvertently signed and hied by the

referee. Upon the filing of the petition for review and
the exceptions noted therein to the findings, the ref-

eree for the first time observed that such findings

contained much surplusage and statements of evi-

dence in lieu of ultimate facts, and the referee there-

upon, on his own motion, prepared and filed supple-

mental findings of fact and order." [Tr. p. 42.]

(Italics ours.)

Nevertheless, he attempted to justify each finding com-

plained of by appellant, or dismissed it with the statement

that it constituted "a statement of evidence immaterial to

the decision and improperly made a part of the findings."

[Tr. pp. 55-66.] We propose to show that instead of con-

taining "statements of evidence," the original findings con-

tain numerous misstatements of ezndence, and that the ref-

eree's attempted justification is in part an unwilling con-

fession of error and in part a misstatement of the evidence

in this, that he selected certain evidence of events and con-

versations which on its face would indicate that appellant,

at the time it received the payments which constitute the

alleged voidable preference, knew or had reasonable cause

to believe that the bankrupts were then insolvent without

quoting" the evidence which shows that these events and

conversations took place after the last payment was re-

ceived.

Furthermore, the referee can hardly escape responsi-

bility for the findings, for almost without exception they

find their source and authority in his opinion. [Tr. pp.

44-54.] Even if most of the findings complained of con-



-6-

stitute surplusage in that they go beyond formal findings

upon the issues as pleaded, the assignments of error can-

not for that reason be dismissed. They concern events

and circumstances which the referee would have been com-

pelled to take into consideration in making findings Hmited

to the allegations of the pleadings. If he was in error in

his findings upon these events and circumstances, it cer-

tainly is not improbable that he was in error in his ulti-

mate conclusion.

II. The Issues.

On August 13, 1925, appellant entered into a written

contract [Exhibit B, Tr. pp. 115-123] with Robert F.

Meyers, one of the bankrupts (this contract was imme-

diately thereafter assigned to Jameson & Meyers, the bank-

rupts herein), pursuant to which appellant sold and de-

livered gasoline to the bankrupts from August 13 to and

including October 7, 1925, to the amount and value of

$46,653.82. [Tr. pp. 3-10.] Upon this account the bank-

rupts paid in all $22,500. ( Id. ) All of this sum was

paid more than four months prior to bankruptcy, and

it is not claimed that any part of it constituted a void-

able preference. On or about August 13, 1925, appellant

entered into an oral contract with Robert F. Meyers

(which contract was also immediately assigned to Jame-

son & Meyers) pursuant to which it sold fuel oil to the

bankrupts and delivered it upon their order to Los Angeles

Gas & Electric Corporation, hereinafter called "the Gas

Company." Shipments of fuel oil were made from ap-

pellant's refinery from August 14 to and including Aug-

ust 31, 1925. On October 13, 1925, being exactly four

months prior to bankrujjtcy, there remained unpaid on ac-
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count of this fuel oil the sum of $14,481.65. This amount

was then evidenced by a trade acceptance. [Exhibit D,

Tr. p. 125.] Thereafter the bankrupts made eleven pay-

ments totaling $13,000, all of which appellant applied

upon the trade acceptance. [Tr. pp. 3-10, 105.] The

unpaid balance on the gasoline account plus the unpaid

balance on the trade acceptance, a total of $25,635.47,

constitutes appellant's claim against the bankrupts' es-

tate.

The referee found that during the entire time that the

eleven payments totaling $13,000 were made and received,

appellant knew or had reasonable cause to believe that

the bankrupts were insolvent and that a preference would

be effected, and that the said payments constituted a

voidable preference to the extent and in the amount of

$9100. [Original Findings, Tr. p. 26; Supplemental Find-

ings, Tr. p. 41.]

TJie all-inclusive issues on this appeal are:

1. Did appellant at the times it received the said eleven

payfiients, or any of them, have actual knowledge that

thereby a preference would be effected? or,

2. If appellant did not then have such actual knowl-

edge, did it then have reasonable cause to believe that

thereby a preference would be effected?

Adverse findings upon the foregoing questions were

assigned as error in the 17th assignment of error in the

original findings [Tr. p. 133], the 2nd assignment of er-

ror in the supplemental findings [Tr. p. 135] and in the

3rd, 4th and 5th assignments of error in the referee's

order [Tr. p. 136].
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We have assigned as error numerous findings in re-

gard to events and circumstances upon which the referee,

we must assume, at least in part based his conclusions of

law and order.

To review these findings in detail at this time would

serve no useful purpose, but we shall call attention to

the various assignments of error therein in our review

of the evidence. We freely admit that some of the as-

signments of error, even if conceded, as for instance our

second and third assignments of error in the original

findings [Tr. p. 128], are of little consequence. When,

however, we found that the original findings were erro-

neous in so many instances we felt impelled to point out

all of the errors that came to our attention.

The principles of law applicable to the issues here in-

volved are quite simple and universally recognized. The

task before us is to sift from the record the facts actually

supported and warranted by that record. This task would

have been an easy one had Robert F. Meyers, one of the

bankrupts, and the principal witness for the trustee, been

candid and direct in his answers to the questions put to

him. The character of this witness will appear in our

statement of the case. Suffice it here to say that the dis-

cursive nature of his testimony has made the presenta-

tion of the case an ardous task and necessitates an unusu-

ally detailed review of the evidence. We feel that the

amount involved in this controversy justifies such a re-

view, and, while our statement of the case is extended,

we trust that it will assist the court in ascertaining the

actual facts.
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At the outset we wish to state that we are fully cogni-

zant of the rule that an appellate court will not disturb

findings of fact made by the trial court unless such find-

ings are not supported by any satisfactory evidence. In

writing this brief, therefore, we shall evade no evidence

favorable to appellee,—we shall make an honest endeav-

or to present the case in the light most favorable to him.

We shall concede every point supported by any credible

and satisfactory evidence, but we shall not concede any

point merely because some evidence, which, when wrenched

from its context, might be said to support the order com-

plained of.

An inconsequential error, traceable in the first instance

to the opinion uf the referee, crept into the findings of fact

and into the assignments of error. The merchandise sold

by appellant to the bankrupts and delivered to the Gas

Company is in the opinion, the original findings and in

the assignments of error described as crude oil, whereas

it should have been described as fuel oil.

III. Statement of the Case.

Appellant, Pauley Oil Company, is now, and at all

times herein mentioned was, a California corporation.

During the time of the transactions involved in this pro-

ceeding it was a small company and operating on limited

capital. [Tr. p. 105.] Its president and general man-

ager was E. L. Pauley. Its secretary was M. O. Sohus.

Air. Pauley testified that he and Mr. Sohus were the

only officers or agents of Pauley Oil Company who had

any dealings or transactions with the bankrupts [Tr

p. 83], and his testimony is amply supported by the en-

tire record.
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Of the two bankrupts, Robert F. Meyers was the

dominant figure. Claude S. Jameson did not testify or

otherwise appear in this proceeding, and the record

discloses little concerning him. Apparently both Mr.

Meyers and Mr. Jameson had been in the gasoline retail

business for some time before their dealings with ap-

pellant commenced. These dealings commenced in August,

1925. It was about this time that the partnership of Jame-

son & Meyers was formed. Mr. Meyers owned ten or

eleven gasoline service stations while Mr. Jameson owned

a number of service stations which he had operated under

the name of Eagle Gasoline Company. When the part-

nership w^as formed these assets were merged under one

management. Speaking of the volume of business done

by this partnership, Mr. Meyers testified:

"I was a bigger competitor of the Standard Oil

Company in the same class of business than the

Pauley Oil Company was at the time (September,

1925). Our average monthly sales of gasoline at

that time amounted to altogether about $450,000."

[Tr. pp. 107-108.]

During the time of his dealings with appellant, Mr.

Meyers had occasion to buy crude oil; he bought "more

than a million dollars worth." [Tr. p. 109.]

The Triangle Service Stations are mentioned frequently

in the testimony. These stations belonged so far as the

testimony in this proceeding goes, to Rosabelle Meyers,

wife of Robert F. Meyers.

Mr. Pauley had known Mr. Meyers as early as 1922.

Mr. Meyers was then engaged in the service station busi-

ness. In 1923 Mr. Pauley entered negotiations with Mr.

Meyers for the sale of gasoline to Mr. Meyers for the
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Triangle Service Stations. These negotiations were un-

successful but the reason for their failure does not appear

in the record. [Tr. pp. 81, 93.] Mr. Pauley had not met

Mr. Jameson until at the time of. or shortly after the

transactions involved in this appeal commenced. [Tr. pp.

85, 87.] Mr. Pauley testified:

"At that time (just prior to the making of the

contracts ) I didn't know much about Jameson &
r^Ieyers being only in existence for about 6 months.

The contract was made with Mr. Meyers and I

didn't know much about Jameson. He (Mr. Meyers)

told me he was consolidating his business with Jame-

son, which would make it a larger business." [Tr.

p. 87.]

Before entering into the contracts herein above men-

tioned, Mr. Pauley investigated Mr. Meyers' financial

condition. [Tr. p. 87.] He testified as follows:

"As to his financial standing at that time, I knew

just what I investigated at the time I entered into the

contract. I made some investigations. I made an

inquiry from the Standard Oil Company, who he gave

me as reference. I first discussed the matter with Mr.

Melcher, the assistant district sales manager, and

later over long distance telephone with Mr. Quinn

of San Francisco, the general sales manager, both

of the Standard Oil Company. I told Mr. Melcher

that we were about to enter into a contract with

Robert F. Meyers and would have to extend him some

credit, and asked him to advise me what the rec-

ord had been with him, as they had been selling him

for a number of years. He told me he would have

to check it up with the credit department and would

call me back over the phone. In the course of the

dav he called me back and he said their records
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showed they had extended Mr. Meyers credit up to

$10,000. which had been quite satisfactory, with the

authority of this office; that the records further

showed with the authority of the San Francisco

office, which was the head office, that they had at

times extended him a credit of $25,000 and that

their records showed it was reasonably satisfactory.

Then later 1 asked him wdio in the San F'rancisco

office had authorized that and he told me Mr. Quinn,

general sales manager, who was the former district

manager in Los Angeles, was quite familiar with it,

so I called Mr. Quinn over the long distance tele-

phone and his statements corroborated those made by

me to Mr. Melcher in the local office. On that basis

1 authorized our office to extend this credit." [Tr.

pp. 81-82.]

A "couple of weeks" after the written contract was

signed, Mr. Meyers told Mr. Pauley he had ten or eleven

service stations. [Tr. p. 108.] While Mr. Pauley testi-

fied that Mr. Meyers had told him many times, both before

and after August 13, 1925, that he (Mr. Meyers) owned

the Triangle Service Stations, Mr. Meyers denied this,

and we shall therefore assume that Mr. Meyers did not

make such statements; nevertheless Mr. Pauley's testi-

mony that he at all times prior to February, 1926, be-

lieved Mr. Meyers owned these stations and that these

stations were "merged into the firm of Jameson & Mey-

ers" [Tr. p. 94] is not only uncontradicted but his belief,

even if Mr. Meyers did not make the statements, was not

unwarranted. The business conducted at these service sta-

tions was the same as that in which both of the bank-

rupts had been and were then engaged. As already pointed

out, in 1923, iMr. Pauley negotiated with Mr. Mey-
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ers for the sale of gasoline for the Triangle Service

Stations. The bankrupts had their office at one of these

stations and Mr. Meyers was seen there in connection with

the transactions here involved several times by Mr. Pauley

and on numerous occasions by Mr. Sohus. It was there

that Mr. Sohus received most of the payments here in-

volved. [Tr. p. 96.] Mr. Pauley and Mr. Sohus testi-

tied that these stations were by large signs designated,

"Triangle Service Station, R. Meyers, Sole Owner," that

they believed "R." stood for Robert," and that they did

not know of Rosabelle Meyers until about February 2,

1926, when ap])ellant, in a civil action, attached these serv-

ice stations. They testified that immediately after the at-

tachment Mrs. Meyers made a third-party claim, claiming

these service stations as her property, and that "R. Mey-

ers, Sole Owner" was changed to "Rosabelle Meyers,

Sole Owner." [Pauley: Tr. pp. 93, 112; Sohus: Tr. pp.

97-98.] While Mr. Meyers did not deny the attach-

ment and third-party claim, he did deny that these sta-

tions ever were designated "R. Meyers, Sole Owner."

[Tr. p. 106.] It should be noted, however, that neither

A. P. McCullough ( in the transcript some times spelled

"McMullough"), one of Mrs. Meyers' alleged office em-

ployees, or Joseph M. Devere, an office employee of the

bankrupts, both called as witnesses by appellee, denied the

testimony of Messrs. Pauley and Sohus.

So far as this controversy is concerned, only two pro-

visions of the written contract are material. The first

relates to suspension of deliveries and so far as material

here, reads as follows

:

"First party shall not be required to make deliv-

eries unto the second party at the times and in the

t
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manner herein provided in the event that it is unable

to do so by reason of ... . inability to purchase crude

oil at the prevailing market posted price in the open

market." [Tr. p. 119.]

The second provision relates to terms of credit and

reads as follows

:

".
. . . On the first of each month payment will

be made for all deliveries up to and including the

15th day of the preceding month, and on the 15th

of each month payment will be made for all deliver-

ies up to and including the last day of the preceding

month, with the exception that in case the party of

the second part may sell to large commercial accounts,

then in such cases the party of the first part will ex-

tend such credit to the party of the second part

equivalent to the credit extended by the party of the

second part to such commercial account." [Tr. pp.

121-122.]

If the referee's finding [Referee's Original Findings,

Tr. p. 23] that "said account with the bankrupt was a

thirty (30) day account and said contract between said

parties provided for a settlement of said account monthly"

means anything other than the plain import of the above

quotation, then it is not supported by the evidence, and

the 6th assignment of error [Tr. pp. 129-130] is justi-

fied.

Under the oral contract deliveries of fuel oil were to

continue until ordered stopped by the Gas Company. [Tr.

p. 81.] Shipments of fuel oil were made to and includ-

ing August 31, 1925, at which time the Gas Company

notified appellant that it wanted no more. [Tr. pp. 81,

88.] In regard to the terms of payment Mr. Pauley tes-

tified as follows:
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"On the fuel oil contract the first agreement as to

the date of payment was that we should bill direct to

the Los Angeles Gas & Electric Corporation and

should collect from them and to allow Mr. Meyers a

brokerage for making the sale. Later on, before

the deliveries actually started, he requested we make

the shipment direct and the bill of lading to the Los

Angeles Gas & Electric Corporation but to render

the invoice to him, that he would collect for them on

their regular pay day, which was the 20th or 21st

of the month following in which the deliveries w'ere

made. If I remember correctly the last delivery of

fuel oil was made on the last day of August, 1925.

I did not have any conversation with Mr. Meyers

about that time as to when payments would be made

for that fuel account. Previously he stated it would

be made on the 20th of the following month, which

would be the 20th of September." [Tr. pp. 82-83.]

Nothing of any consequence occurred until September

20, 1925. At that time the amount due on the fuel oil

account was $14,481.65. When appellant requested pay-

ment, Mr. Meyers stated that some of the shipments

of fuel oil had not arrived at the Gas Company's side

tracks until in September, that it was said corporation's

policy not to make payment until the 20th of the month

following the month in which the shipments were com-

pleted, and that consequently he had not received pay-

ment from the Gas Company and therefore could not

pay appellant. [Tr. pp. S3, 88.] Concerning the Gas

Company's practice in regard to payment in such cases,

Mr. Pauley testified:

"I don't know whether that practice had been fol-

lowed previously. We had not shipped them previ-
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ously. We shipped to them just during the month of

August. We had never done business with them

before." [Tr. p. 88.]

W^hen Mr. Meyers advised appellant that he could not

then pay the fuel oil account, Mr. Pauley and Mr. Sohus

asked Mr. Meyers to give appellant a trade acceptance for

the amount. This he agreed to do, and on the following

day Exhibit D [Tr. p. 125] was executed, accepted and

delivered. [Tr. pp. 83, 95.] The due date on this trade

acceptance was October 21, 1925. [Tr. p. 125.] The

reason for requesting the trade acceptance was that appel-

lant was "a small concern—handling a large volume of

business and could not tie up (its) money in long term

accounts; had to turn over (its) money" [Tr. p. 105],

and that it would be able to obtain credit on a trade ac-

ceptance at its bank. [Tr. pp. 83, 101.]

At the time this trade acceptance was executed, noth-

ing UKis due on the gasoline account. [Tr. pp. 90-91.]

Mr. Pauley's testimony is the only evidence upon this sub-

ject in the entire record, and it completely disposes of

the referee's finding that there was then due approxi-

mately $9,000 [Referee's Original Findings, Tr. p. 22],

assigned as error [1st Assignment of Error, Tr. p. 128].

The referee failed to consider the terms of the contract

extending credit to the bankrupts. He did not distinguish,

and later only reluctantly admitted the distinction, between

an account payable but ncjt due and a due or past due

account.

Appellant continued to sell and deliver gasoline to the

bankrupts, and nothing of any consequence happened until

October 3, 1925, when appellant notified Mr. Meyers
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by letter that it could no longer purchase crude oil at the

prevailing market posted price in the open market and that

pursuant to the provision of the gasoline contract re-

lating to suspension of deliveries (hereinabove quoted)

it would suspend further deliveries of gasoline "upon the

(Sth day of October, 1925, and until such date thereafter

as said Pauley Oil Company shall be able to purchase

crude oil at said prevailing market posted price in the

open market," etc. [Tr. pp. 123-124.] Mr. Pauley tes-

tified that the contract was suspended for no reason other

than the one stated in the notice of suspension. [Tr. pp.

80, 86.] Mr. Meyers, however, said the reason for the

suspension was that "Pauley could not buy in the open

field; his credit was shot." [Tr. p. 71.] JVhatez'er the

reason for the suspension of deliveries, clearly it was not

that appellant had lost any faith in the bankrupt's finan-

cial condition. At this time the trade acceptance had not

matured and. according to Mr. Sohus, the bankrupts

had kept the gasoline account in a good condition although

they had not made all their payments "just exactly ac-

cording to the contract." On that date there was only

i^3 ,224.36 due on this account and that amount was then

only three days past due. [Tr. p. 99.] Mr. Sohus' testi-

mony is the only evidence in the entire record showing the

amount then due, and it belies the finding that there was

then due "approximately $23,000.00" [Referee's Original

Findings, Tr. p. 22], which finding was assigned as error

[4th Assignment of Error, Tr. p. 129]. In attempting to

justify this finding, the referee said:

"The use of the word 'due' in the opinion, in ac-

cordance with the commercial vernacular, might have

been technically incorrect, and 'unpaid' would have
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been a better and more appropriate term." [Tr. p.

56.]

Concerning a similar finding he said:

"As in another instance previously referred to, it

may be that, adopting the vernacular of credit men, a

more appropriate term would have been 'unpaid' in-

stead of 'due.' [Tr. p. 65.]

The fact is, we are dealing with credit and "credit

men," and in cases such as this there is a tremendous

difference between an account payable but not due and an

overdue account. Merchants are little concerned with the

amount of accounts receivable on their books, but they

are concerned with accounts past due.

Furthermore, the evidence not only belies the referee's

finding that appellant "terminated" the contract [Tr. p.

24]; assigned as error, [Tr. p. 131], but also the state-

ment in his opinion that, "Its business relations with the

bankrupt were terminated and there was no necessity for

preserving its goodwill and the claimant had no further

interest in the bankrupt except to secure payment of its

account." [Tr. p. 49.]

The next event of importance occurred on or imme-

diately after October 21, 1925, the due date of the trade

acceptance. Mr. Meyers failed to honor the trade ac-

ceptance. It appears that when appellant completed its

deliveries of fuel oil, the bankrupts purchased fuel oil

from the Standard Oil Company and used the payments

received from the Gas Company for the fuel oil delivered

by appellant to pay the Standard Oil Company. [Tr. p.

73.] Mr. Pauley's testimony relates what occurred next:
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'*About the next day after this trade acceptance

came back to us I had a conversation with Mr. Mey-

ers as to payment of the trade acceptance. Mr. Sohus

was present. We asked him why he had not paid the

trade acceptance, and he said it was due to the ab-

sence of Mr. Stewart of the Farmers & Merchants

National Bank, with whom he and Mrs. Meyers had

always done their business ; that Mr. Stewart was

absent and he could not make arrangements for funds

until he returned. We asked him what he did with

the money that he received for this fuel oil and he

evaded an answer, to the best of my recollection, as

to what he did with the money." [Tr. pp. 83-84.]

On cross-examination Mr. Pauley amplified the fore-

going testimony as follows

:

"When that was due and not paid, that is the

time that he stated he was getting the money from

the Farmers & Merchants National Bank and that

Mr, Stewart was away. He said Mr. Stewart would

return in 10 days, if I remember correctly, some

time about that. We asked him why he had not paid

the trade acceptance at the bank when it was pre-

sented and he said he went to the bank to secure

the funds and found that Mr. Stewart was away,

was in New York, and that he had only dealt with

Mr. Stewart, and that as soon as he returned he

would borrow the money from him. The next move

we made in that matter, if T remember correctly, we
waited until Mr. Stewart returned. I don't recall

when that was. 1 had a conversation with Mr. Mey-

ers after Mr. Stewart returned. I don't recall the

date of that conversation, and 1 am only reciting the

dates there by the exhibits, but as soon as he returned

we had a conversation with Mr. Meyers. It was

some time in October. We had called up the bank
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and found out that Mr. Stewart had returned, and

then we went up to see Mr. Meyers and told him

we understood Mr. Stewart had returned and asked

him if he had secured the money and he said he

was sorry, that he was unable to do it, that he had a

talk with Mr. Stewart and was unable to borrow any

more money. The only other conversation was about

the payment of the account, as to how he w^ould pay

it. He said that he would pay the trade acceptance

just as fast as he could get the money from his

various business, i don't recall of having any more

conversation with him personally. The rest of it was

handled by Mr. Sohus, I think." [Tr. pp. 89-90.]

While Mr. Meyers denied making similar represen-

tations to Mr. Sohus [Tr. p. 76], he did not deny making

such representations to Mr. Pauley, or otherwise contra-

dict Mr. Pauley's testimony although he was called in

rebuttal after Mr. Pauley's testimony had been given.

Evidently in this respect the referee believed Mr. Pauley.

[Referee's Opinion, Tr. p. 46.]

Mr. Meyers told Mr. Pauley "he would pay the trade

acceptance just as fast as he could get the money from

his various business." [Tr. p. 90.] Almost immediately

thereafter he began making substantial payments. The

dates and amounts of these payments are:

October 27, 1925 $ 500.00

October 31, 1925 500.00

November 5, 1925 500.00

November 11, 1925 500.00

November 16, 1925 1500.00

November 23, 1925 500.00

November 25. 1925 2500.00
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December 3, 1925 2500.00

December 14, 1925 2000.00

December 21, 1925 500.00

December 26. 1925 1500.00

The foregoing- payments, totaling $13,000, were all re-

ceived within four months of bankruptcy and by appel-

lant applied upon the trade acceptance. [Tr. p. 105.]

The referee found that to the extent of $9100 they con-

stituted a voidable preference.

The fact that said payments were made with consistent

regularity and, on the whole, in increasing amounts, taken

in conjunction with knowledge that the bankrupts' busi-

ness had apparently not diminished and that they were

able to buy gasoline from other companies on credit,

would assure a reasonable person that the bankrupts were

solvent.

As to the volume of business apparently done by the

bankrupts after October 3, Mr. Sohus testified:

"During all this time Jameson & Meyers continued

to operate. I did not notice any difference in the

extent of their operations. I did not notice any dif-

ference between October 3, 1925, and December 26,

1925, any difference in the extent of their operations.

As far as I knew they were operating as extensively,

that is, selling, or handling as much gasoline and oil

on the 26th of December, 1925, as they were on the

3rd day of October, 1925." [Tr. p. 100.]

Concerning credit extensions by other dealers to the

bankrupts, Mr. Pauley testified as follows

:

"Immediately after we ceased delivering gasoline

and fuel oil to Mr. Meyers we learned that Mr. Mey-

ers was able to buy gasoline from other sources. We
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learned that he was buying oil or gasoline from the

Seaboard Petroleum Corporation and from the Shell

Oil Company. The Seaboard Petroleum Corporation

advised me they were delivering him on credit, and

I learned through Mr. Sohus that the Shell Oil Com-

pany's credit manager, Mr. Dahl, told him they were

delivering him on credit. These companies were de-

livering the day we ran the attachment because

through a misunderstanding we attached one of their

trucks. That was in February, 1926, and up to that

time I did not know whether or not either of these

two companies, the Seaboard or Shell, had cut off

credit, denied further credit to Mr. Meyers. The

sales manager of the Shell Oil Company advised me
the day previous to our running the attachment that

they w^ere extending him credit." [Tr. pp. 84-85.]

Upon the same subject Mr. Sohus testified as follows:

"I know of my own knowledge that Mr. Meyers

had obtained extensions of credit from other dealers

in gasoline after the 3rd day of October, 1926. In

conversation with Mr. Dahl, credit manager of the

Shell Oil Company, about November, 1 would say,

the latter part of November, I was just talking with

him as we did quite often, talking back and forth

regarding various things, and I asked him if he was

extending Meyers credit. In the first place, he had

called me to find out our experience with him at the

time they took on the account. That was possibly

a week or 10 days after October 3rd. I told him

how much he owed us, how much was due, and how
much was past due. This second conversation that

I had with Mr. Dahl in regard to Mr. Meyers' finan-

cial standing or the financial standing of Jameson

& Meyers was just during the course of another

conversation. He called me regarding another cus-

tomer and I incidentally asked him about it and he
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said they were extending him credit but he didn't

ask for details of it. I knew the Seaboard Petro-

leum Corporation was extending credit to Mr. Mey-

ers but I did not know how much credit they were

extending. I couldn't state positive when I learned

that but I think it was about possibly in November."

[Tr. pp. 99-100.]

While there is evidence that while the payments in

question were being made to appellant the bankrupts made

no payments to any other creditors [Tr. p. 69], there is

absolutely no intimation in the record that appellant zvas

aware of that fact, if it is a fact.

Concerning further investigation of Mr. Meyers' finan-

cial condition, Mr. Pauley testified, as follows:

"When we were having difficulty in collecting our

trade acceptance in full, I went back to the Standard

Oil Company who had recommended Mr. Meyers.

I went to San Francisco, made a special trip to

discuss it with Mr. Quinn, some time in the early

part of November, 1925. I told Mr. Quinn about

Meyers owing us this money, that I had extended

him credit based upon his recommendation, and that

it had not been paid and that I wanted his advice

regarding it. His reply was that Meyers had always

paid their account and that I should insist upon him

paying this immediately and at once. When I came

back we insisted upon having the account paid and

we continued to insist until the date we had the

attachment suit filed. I did inquire about the Tri-

angle Service Stations on that trip, and Mr. Quinn

said that in his opinion Robert F. Meyers was

worth $250,000 and should be able to pay this ac-

count promptly. He did not tell me that the Triangle

Service Stations was the separate property of Mrs.
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Meyers. T came back and insisted immediately on

the payment of our money and was not successful

in getting- it. I reported that to Mr. Quinn the next

time I saw him. I did not make a special trip to

see him. I told him Meyers seemed pretty badly

tied up. I don't recall when that was. He said that

he was surprised. This was possibly 60 or 90 days

after this November trip. I couldn't say. It may have

been after the filing of the attachment suit." [Tr.

pp. 94-95.]

That appellant was extremely anxious to get its money

as soon as possible is admitted. It was a small concern

and needed its money in its business. [Tr. p. 111.] We
may also concede—for Mr. Meyers so testified—that

Mr. Sohus was told that some of the eleven payments

were made by checks drawn on the Triangle Service Sta-

tions account (Mrs. Meyers' account), and that Mr. Sohus

told Mr. Meyers that "he didn't give a damn where it

(the money) came from." [Tr. p. 70.] Mr. Sohus testi-

fied that in seeking to collect this money he was not

prompted by "any idea of insecurity of the account, but

because of our own necessity for money." [Tr. p. 106.]

Mr. Pauley testified that

—

"I did not know of my own knowledge the amount

of assets, that is, the reasonable value of the assets

or the liabilities of Jameson & Meyers or Mr. Meyers

from the time we ceased delivering gasoline to the

time we received the last payment. I believed they

were solvent all the time, and as to Mr. Meyers I

still believe it." [Tr. p. 85.] * * *

"I believed at all times that Mr. Meyers was sol-

vent. 1 believed that at the time of the filing of the

petition in bankruptcy. Pauley Oil Company had
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something to do with the application for the ap-

pointment of a receiver. I did not handle it person-

ally. I did not sign the petition that I recall. I don't

recall whether it was ever referred to me for my ap-

proval. I still believe he was solvent, notwithstanding

the filing of the petition. In other words, I believe

this business in his wife's name belongs to him. I

didn't know anything about his wife owning the Tri-

angle Service Stations until it came out in the bank-

ruptcy." [Tr. pp. 92-93.]

Mr. Sohus testified:

"At the time these payments were made, commenc-

ing with October 27th, the first payment of $500,

and ending with December 26. with a payment of

$1500, I did not know whether or not Jameson &
Meyers or Mr. Robert F. Meyers were insolvent. I

considered them solvent. That was my belief." [Tr.

p. 99.] * * *

"During this time I did not know the reasonable

value of the assets of Jameson & Meyers as com-

pared with the liabilities." [Tr. p. 100.]

We have now detailed all of the events and circum-

stances disclosed by the record which occurred during the

period of time that the payments constituting the alleged

voidable preference were received, and it is upon that

record as thus set forth, we respectfully submit, that the

issues involved in this appeal must be determined. The

record contains evidence of alleged conversations between

Mr. Meyers on the one hand, and Mr. Pauley and Mr.

Sohus on the other,—conversations disclosed primarily

by the testimony of Mr. Meyers. To this evidence we

shall now call attention, and in each instance we shall

point out by the record itself that the alleged conversa-
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tion occurred after the last payment was received. Either

because of Mr. Meyers' belligerent attitude and apparent

lack of frankness and candor or because of an unusually

foreetful mind and memorv a careful scrutiny of his

evidence is required.

Before proceeding to a consideration of his evidence

concerning these conversations, we feel constrained to

paint this man's remarkable mind and memory. He testi-

fied:

"Our credit at the Pauley Oil Company had

been stopped prior to October 21 , 1925,—I should

Judge 2 or 3 or 4 months prior, 1 am not sure."

[Tr. p. 69.]

The fact is that the bankrupts had never had any

dealings with appellant prior to August 13, 1925, that fuel

oil was sold to them on credit up to August 31, 1925,

when appellant was ordered by the Gas Company to stop

further deliveries, and that sales and deliveries of gaso-

line continued under the same terms of credit until Oc-

tober 7, when they were suspended for reasons other than

the bankrupts' financial condition.

When Mr. Meyers was asked to identify Exhibit B,

the notice of suspension of gasoline deliveries addressed

to him, he could not remember that he had ever, and he

was almost positive that he had never, received or seen

such a letter or taken it to his attorneys. [Tr. pp. 71, ll.'X

Yet he unhesitatingly identified a letter [Exhibit C, Tr.

pp. 124-125] written at his instance by his attorneys Law-

ler & Degnan, to appellant clearly in reply to Exhibit

B. [Tr. p. 72.-]
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He could not recall when he received the last consign-

ment of gasoline from appellant, and, as to the amount

of fuel oil he agreed to buy, he testified as follows:

"1 don't remember how many gallons of fuel oil

1 agreed to buy. I bought so many tank cars, I

think, but I don't remember how many. Very few;

maybe 4 or 5, something like that, were delivered

to the Los Angeles Gas & Electric Corporation."

[Tr. p. 72.]

Asked how many conversations he had with Mr.

Pauley, he testified:

"I think 1 had one conversation with Mr. E. L.

Pauley, 1 don't remember when it was. He was down
in his office or something. It wasn't at the time that

the gasoline contract was signed. I did not see Mr.

Pauley in connection with that contract. As far as

I recall now I saw Mr. Pauley on only one occa-

sion. The subject of that conversation was that he

was not looking to Jameson for any of his money

;

he was looking to me for it. I don't remember the

date of that conversation ; it was at his office some-

where over there on the stock yards. No one pres-

ent except Mr. Pauley and myself." [Tr. pp. 72-73.]

When called on rebuttal he remembered a second con-

versation [Tr. p. 107], and then, apparently unwittingly,

he gave testimony of a third conversation [Tr. p. 108].

The referee found that he had had still another conver-

sation with Mr. Pauley. [Tr. p. 23.]

Concerning the proceeds of the fuel oil purchased from

appellant and delivered to the Gas Company, Mr. Meyers

first testified:

"I made an assignment of that account to the

Farmers & Merchants National Bank for the oil
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I bought from the Standard Oil Company." [Tr. p

Later he testified squarely to the contrary, thus:

"That money that I assigned in that fashion was

not the proceeds of this fuel oil which I had pur-

chased from the Pauley Oil Company ; that was

Standard Oil Company business, their own oil. They

are not taking anybody else's money." [Tr. p. 110];

and he further testified that he had assigned the money

due him from the Gas Company to Standard Oil Company
"6 or 7 months before the bankruptcy proceedings" [Tr.

p. 110], a time when neither the account nor his deal-

ings with Standard Oil Company in regard to fuel oil

existed in fact or in the contemplation of any of the

parties.

He testified that after appellant suspended deliveries

of gasoline he bought from the Shell Oil Company

and that,

—

'T paid cash to the Shell Oil Company when I start-

ed, but I don't know how long I continued to pay

cash. Thereafter I bought on credit, on time." [Tr.

p. 75.]

Later he reversed himself entirely, saying that at first

and for only a few days, he was able to buy on credit and

thereafter he had to pay in actual cash, "they would not

even take a check." [Tr. p. 108.]

Although he purchased on credit at least $30,000 worth

of gasoline from the Shell Oil Company, he didn't know

the dates when that obligation was incurred. [Tr. p.

109.]
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Other instances of Mr. Meyers' faulty memory will be

disclosed in the quotations of his evidence concerning" the

alleged conversations.

In addition to the events already fixed as to time, the

period in which the conversations to be referred to oc-

curred can be fixed by reference to the time of a meet-

ing of the bankrupts' creditors, referred to as the "credit-

ors' meeting," held in the office of the Standard Oil

Company. Mr. Meyers fixed the time of the meeting as

"maybe 4 or 6 weeks before (hej was put into bank-

ruptcy" [Tr. pp. 74-75], in other words, between the 2nd

and 16th of January, 1926. Mr. Sohus testified that

this meeting occurred "about two weeks before we ran

the attachment" [Tr. p. 98] ; and that the attachment

"was run" February 2, 1926, [Tr. p. 78]. It appears

that at this meeting at least some of the creditors agreed

to give the bankrupts a six months' moratorium. [Tr. p.

75.]

We shall now set out the conversations as they ap-

pear in the record. Mr. Meyers testified:

"Every morning 1 would go there (his office in one

of the Triangle Service Station buildings) 1 would

find Mr. Sohus waiting there. There was a conver-

sation every time he was there. I told him we were

in trouble, and he knew we were in trouble. He liad

attended a meeting before that (the creditors' meet-

ing) and had agreed to give me 6 months time to

get the firm out of bankruptcy, and 1 said, 'On top

of that you are saying here every morning and tell-

ing me you don't care where I get it or what the

condition of the business is as long as you get

yours.' " [Tr. pp. 68-69.]
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Obviously this conversation occurred after the last

payment was received by appellant.

Mr. Meyers also stated that some time after October

27, 1925, he asked appellant "for credit," but, although

asked to hx the time, the witness either could not or would

not do so. [Tr. p. 69.]

He next referred to a conversation with Mr. Sohus

and an attorney had at his office some time after the cred-

itors' meeting, but nothing in this conversation refers

to any time prior to the creditors' meeting. [Tr. p. 70.]

The occurrence, however, is of considerable importance

in this, that it was after this conversation that Mr.

Sohus first threatened to resort to bankruptcy proceedings.

(See next paragraph below.)

Again Mr. Meyers testified

:

"Mr. Sohus threatened every time he came into

the office with his zvhite automobile. The first time

this occurred zifas when the money stopped com-

ing regidarly to him.. That zvas for several zveeks

that he came there, I cant reniemher the dates. If

I gave him $500, he wanted a thousand if I gave

him $1,000, he wanted $1500; if I gave him $1500,

he wanted $2,000; anything I gave him he was not

satisfied with. I kept at Mr. Sohus for months for

Mr. Pauley to come up as we could have gotten along

together. He threatened to throw us into bankruptcy

a dozen times ever since he came there to us and

coidd not get his money. I couldn't give you the

dates. I haz'c no reason to carry them in my mind

and I could not give them to you. He threatened

it the first time when he was there with the lazvyer

and did it right along after, all along. That was

at 17th and Hope, at Jameson & Meyers office.
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That conversation did not take place in January of

1926. I don't know the name of the lawyer. / had

only one conversation with Mr. Sohus in which an

attorney was present. 1 never talked to Mr. Pauley

except in his own office and no attorney was present.

"/ don't remember I gave any special dates con-

cerning my conversations zvith Mr. Sohus. All I

know is he kept on pushint^ us and telling- me he want-

ed the money, and he didn't care where it came from

or anything else, kept on. He was at a special meeting

in the Standard Oil Company's office, a creditors'

meeting, when I stated that if I were given a little

time I thought I would be able to work things out.

I don't know who was present at that creditors'

meeting. Mr. Sohus ought to know. I will say Mr.

Sohus was present ; he agreed to give me time and did

not hardly wait to get out before he started riding

me. That meeting was in the credit department of

the Standard Oil. Somebody from the Shell and

the credit man of the Standard Oil Company, and

Mr. Sohus, and I think Mr. Weitzel of the Sierra

were present. That zvas maybe 4 or 5 weeks before

I was put into bankruptcy." [Tr. pp. 73-75.]

Referring to the above quotation, the evidence does not

show when Mr. Sohus "came into the office with his white

automobile." In the second place, "the money stopped

coming in regularly to him" after December 25, 1925.

What Mr. Meyers meant by the phrases, "when the

money stopped coming regularly to him," and, "ever since

he came there to us and could not get his money," is

clearly explained by his own evidence. He fixed the

time when Mr. Sohus first threatened bankruptcy pro-

ceedings in two ways : one, it was after the money stopped

coming regularly to Mr. Sohus, and two, it was after the
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occasion when Mr. Sohus, with a lawyer, called at Jame-

son & Meyers' office. As we have already pointed out,

the latter event occurred after the creditors' meeting. [See

Tr. p. 70.] Consequently, Mr. Meyers must have meant

by the above quoted phrases that the money stopped com-

ing reguarly to Mr. Sohus after the creditors' meeting,

/. e., after the last payment was received by appellant, after

December 26, 1925. Beyond this, Mr. Meyers couldn't give

any dates and in effect disclaimed giving "any special

dates" concerning his conversation with Mr, Sohus. The

whole tenor of the quoted evidence points unerringly to

the conclusion that all the events narrated occurred after

the last payment was received. Yet a portion of this and

the evidence contained in the preceding quotation from the

transcript is relied upon by the referee [Tr. pp. 57-62]

to sustain the finding "that during said period, by con-

tinual pressure and threats, claimant endeavored to se-

cure all possible funds before the crash of the bankrupt

company" [Tr. ]). 24], but he omitted all reference to

Mr. Meyers' statement that Mr. Sohus threatened bank-

ruptcy "the first time when he was there with the lawyer,"

and also Mr. Meyers' own confession that he couldn't give

any dates. [Referee's Certificate, etc., Tr. p. 60.]

Mr. Meyers testified that Mr. Sohus asked him to get

a note from Mrs. Meyers guaranteeing his indebtedness

to Mr. Pauley and he would keep it until after the bank-

ruptcy proceedings were over. He said: "This specific

conversation was shortly after that meeting in the Stand-

ard Oil Company (the creditors' meeting)." [Tr. p. 77.]

Finally, Mr. Meyers related a conversation with Mr.

Pauley that occurred at the "Independent Petroleum Re-
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finers' (Marketers') Association, or something of that

kind." He testified:

"I had a conversation with Mr. Pauley where the

matter of my solvency or insolvency was discussed

That was a conversation that I forgot about yes-

terday. It was after that trade acceptance was given

to him and after it came back ; right after it came

back. The conversation took place at the Independ-

ent Petroleum Refiners Association, or something of

that kind, and we met Mr. Tapper and Mr. McCul-

lough, and I met Mr. Pauley up there. Mr. Pauley

and somebody that represented that association—

I

don't remember his name,—were present. Mr. Pauley

was excited, said. 'You ought not to have given this

trade acceptance unless you thought you were going

to take care of it,' and I told him that T gave him

the trade acceptance because Mr. Sohus asked for

it and wanted to use it to get money, and that Mr.

Sohus at that time did not think I would be able to

take care of it because he knew we were pushed all

around to get by, and the man that was there at the

time said, 'There is no use arguing with these fel-

lows. These fellows were broke and you knew they

were broke at the time. Why didn't you stall along

with them?' y\lmost ended in a murder or something

on the top floor going to kill someone." [Tr. p.

107.]

The meeting above referred to was undoubtedly held

after the last of the payments here involved was re-

ceived by appellant and shortly after the creditors' meet-

ing was held. Mr. Pauley fixed the time of this meeting

as "about or shortly after the middle of January. 1926."

[Tr. pp. 112-113.] Mr. Sohus fixed the same time. [Tr.

pp. 113-114.] Mr. McCullough, who was present, couldn't
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fix the time at all. [Tr. p. 112.] Mr. Meyers testified

that the meeting occurred "right after (the trade accep-

tance) came back." The words "right after" are most

indefinite, but Mr. Meyers, apparently unwittingly, gave

us a much more definite clew to the time of this meet-

ing when he testified :
"* * * the man that was there at

the time said, * * * 'fyVliy didn't you stall along with

them?' " This testimony can only refer to the agreement

of the creditors to give Mr. Meyers "6 or 7 months' time

without calling on (him) to pay them anything, to give

(him) a chance to get things together." That agreement

was reached at the creditors' meeting [Tr. pp. 74-75],

and that zvas the only time that the matter of "stalling

along" with the bankrupts zvas ez'er considered. [Tr. pp.

68, 70, 74-75.] Consequently the conversation related

by Mr. Meyers must have taken place after the creditors'

meeting,—after the last payment was received. And

although what Mr. Sohus thought and knew was a pure

conclusion of the witness, and therefore incompetent,

this evidence is discredited by the potent fact that up to

October 3 the bankrupts kept the gasoline account, an ac-

count much larger than the trade acceptance, in satis-

factory condition, and by the further fact that at the

time the trade acceptance was given all parties under-

stood that the proceeds of the fuel oil sold by appellant

to the bankrupts and by the latter to the Gas Company

would be available to the bankrupts and applied by them

to the payment of the trade acceptance. What "the man

that was there" said is purely hearsay and therefore

incompetent as evidence. The belligerent character of

this witness, which, not only characterized but warped

his entire testimony, is demonstrated by the last sentence,
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'

'Almost ended in a murder or something on the top floor

going" to kill someone." Furthermore, we respectfully

submit that because of the discursive, rambling character

of all of his testimony, his general inability or unwilling-

ness to fix dates as to other and at least equally import-

ant matters, and the frequent contradictions in his testi-

mony, coupled with the fact that this was one of the

several conversations that he "forgot about" when he

was first called as a witness, no conclusion adverse to

appellant should be drawn from his testimony as to the

time of this meeting. The burden of proof was upon the

trustee, and if it was his contention that this meeting

took place prior to the receipt of the last payment, he

should have definitely fixed the time.

Mr. Pauley testified that he had had "no conversation

prior to the receipt of the last payment from Mr. Mey-

ers on or about December 26, in which insolvency or bank-

ruptcy of Mr. Meyers, or Jameson & Meyers, was men-

tioned." [Tr. p. 85.] Mr. Sohus testified that he never

mentioned or threatened bankruptcy prior to the creditors'

meeting. [Tr. pp. 97, 98.] In this, as we have already

pointed out, he was corroborated by Mr. Meyers.

We have now carefully, exhaustively, and, we believe,

fairly reviewed all the evidence. The referee, however,

made certain findings that are not supported by any evi-

dence. For instance, the finding "That it is true that * * *

aside from the Los Angeles Gas & Electric Corporation

purchases of crude ( fuel ) oil, the sales of the bankrupt

co-partnership were on a cash basis." [Tr. p. 24; as-

signed as error, Tr. pp. 130-131.] The referee admits

that no such evidence was introduced and says he merely

drew such a conclusion. [Tr. p. 62.]
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The referee further found that appellant's total "claim"

(meaning evidently the total value of gasoline and fuel

oil sold to bankrupts) was "in excess of" $75,000. [Tr.

p. 23.] He confesses that "It does not appear from what

source this statement of evidence was taken to be included

in the findings and it is immaterial to the decision and

not properly a part of the findings." [Tr. p. 57.] So

far as the evidence shows, the total value of the gasoline

and fuel oil sold is $61,135.47. [Tr. pp. 9-10] while the

actual amount in fact is $62,166.83.

IV. Summary of Facts.

We feel that the length of our review of the evidence

not only justifies but requires a brief summary of the

facts.

Appellant was a small company, operating on limited

capital, and could not afford to have its money tied up

in long term accounts. The bankrupts had each for him-

self been engaged in the service station business for a

number of years. Mr. Pauley had known Mr. Meyers

for about five years prior to August 13, 1925. He knew

that Mr. Meyers owned and operated a number of service

stations. He knew very little of Mr. Jameson other

than that he had been and was engaged in the retail gaso-

line business. However, Mr. Meyers told him that "he

was consolidating his business with Jameston, which would

make it a larger business."

Before executing the gasoline contract, Mr. Pauley in-

vestigated Mr. Meyers' financial standing and ascertained

that he enjoyed an open credit with the Standard Oil Com-

pany to the extent of $25,000. Thereupon the gasoline

and fuel oil contracts were executed. Shortly after the



—37-

execution of these contracts Mr. Meyers told Mr. Pauley

that he had ten or eleven service stations. Mr. Pauley

and Mr. Sohus believed, and not without good cause,

that Mr. Meyers owned the Triangle Service Stations,

and that these stations were merged into the partner-

ship assets.

Deliveries of gasoline were made regularly from Aug-

ust 13 to and including October 7, 1925. On October

3 appellant notified Mr. Meyers that deliveries under the

contract would be suspended from and after October 8

and until it ccuild again buy crude oil on the open market

at the prevailing market posted price, but the contract

was not terminated. The contract required payments

for gasoline deliveries to be made every fifteen days. Up
to October 3 this account was kept in a satisfactory condi-

tion. On October 3 there was only $3,224.36 due,—this

sum was then three days past due.

Deliveries under the fuel oil contract were made from

August 14 to August 31, when further deliveries were

ordered stopped. When this contract was executed Mr.

Meyers stated that payment would be made on the 20th

of the month following deliveries. On September 20

he explained that some of the fuel oil was not received

by the Gas Company until September and that it was said

corporation's custom not to make payment until the 20th

of the month in which the order was completed,—in this

case, October 20. Mr. Pauley did not know said corpo-

ration's custom—he had had no previous dealings with it,

—but he apparently accepted the explanation, and in lieu

of cash took the trade acceptance. At this time nothing

was due on the gasoline account.
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The trade acceptance fell due on October 21, at which

time Mr. Meyers failed to honor it. In the meantime he

had assigned the proceeds of the fuel oil account to the

Standard Oil Company and when Mr. Pauley asked him

what he had done with this money, he evaded a direct

answer. He did state, however, that he had expected

to get the money from the Farmers & Merchants National

Bank but due to the absence of Mr. Stewart, an officer

with whom he and Mrs. Meyers had always dealt, he had

not yet succeeded. Later, and after Mr. Stewart's return,

he told Mr. Pauley that the bank would not lend him

any more money, but that he would pay the account as

fast as he could get his money from his various busi-

nesses. Thereupon and from October 27 to and including

December 26, 1925, he made eleven payments ranging

from $500 to $2500 in amount and totaling $13,000. These

payments were by appellant applied upon the trade accept-

ance. Most of these payments were made in the bankrupt's

office in one of the buildings of the Triangle Service

Stations, where Mr. Sohus called for them. Appellant

was extremely anxious to get its money as soon as pos-

sible, for it needed it in its business.

When the bankrupts failed to pay their entire indebted-

ness promptly, Mr. Pauley in November discussed the

matter with Mr. Quinn of the Standard Oil Company

who had previously recommended Mr. Meyers as a good

financial risk. Mr. Quinn reassured Mr. Pauley,—he

said Mr. Meyers had always paid his accounts with the

Standard Oil Company and that he considered him worth

$250,000.

While the payments were being made the bankrupts

seemed to be doing as large a business as during the time
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appellant was delivering gasoline to them, and appellant

learned that they were buying gasoline on credit from

the Shell Oil Company and the Seaboard Petroleum Cor-

poration. Shell Oil Company is now a creditor of the

bankrupts in the sum of $30,000, and while it does not

so appear in direct language, it is fairly inferable from

the record [Tr. p. 75] that said indebtedness grew out

of the sale of gasoline on credit after appellant suspended

deliveries. Neither Mr. Pauley nor Mr. Sohus knew the

amount of the bankrupts' assets or liabilities but both

believed them solvent. Mr. Pauley added that he still be-

lieves that Mr. Meyers is solvent, stating that he believes

that the Triangle Service Stations in fact belong to Mr.

Meyers.

We respectfully submit that Mr. Meyers' own testimony

demonstrates that the various conversations related by

him all took place after the last payment was received

and that therefore none of them is material or relevant

to a consideration of the issues on this appeal. We main-

tain this view although the last conversation hereinabove

set out does in part purport to refer back to the time

when the trade acceptance was given. But as we have

already pointed out, the references are in part mere c(3n-

clusions of the witness and in part hearsay, and therefore

the evidence thereof was incompetent and proves nothing.

We also pointed out the obvious improbability of this

evidence.

We believe we have fairly reviewed, appraised and

summarized the evidence. If we have, it must be con-

ceded that there is absolutely no support for the finding

that appellant had actual knowledge that in receiving the

payments a preference was being effected. The only
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qiiestion remaining is : Did appellant have reasonable

cause to believe that a preference was being effected?

Stated in another form, the question is : Under all the

circumstances disclosed by the record, do these facts, viz.

:

that after the suspension of deliveries of gasoline the

bankrupts made no further payments to appellant until

October 27, that the bankrupts failed to honor the trade

acceptance when due, that when asked what he had done

with the proceeds of the fuel oil sale Mr. Meyers made

an evasive reply, that on or about October 21 Mr. Meyers

could borrow no more money from his bank, and that

in response to frequent demands the bankrupts made pay-

ments—eleven in number—on account of their indebted-

ness beginning with October 27 and ending with Decem-

ber 26 and ranging in amounts from $500 to $2500, sup-

port the finding that while receiving said payments appel-

lant then had reasonable cause to believe that thereby a

preference would be effected?

V. Argument.

1. The Provisions of the Bankruptcy Act.

Section 57g of the Bankruptcy Act provides

:

"The claims of creditors who have received prefer-

ences, voidable under section sixty, subdivision b, or

to whom conveyances, transfers, assignments, or in-

cumbrances, void or voidable under section sixty-

seven, subdivision e, have been made or given, shall

not be allowed unless such creditors shall surrender

such preferences, conveyances, transfers, assign-

ments or incumbrances."

Section 60a pertains to and defines the giving of a

preference, while section 60b pertains to and defines the
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receiving of a preference. We are concerned only with

the latter section, for it is entirely immaterial to a decision

in this case that the bankrupts may have given a prefer-

ence to appellant within the meaning of the former section.

/// re Carlisle. 199 Fed. 612, 616-617.

Section 60b reads as follows:

"If a bankrupt shall have procured or suffered a

judgment to be entered against him in favor of any

person or have made a transfer of any of his prop-

erty, and if, at the time of the transfer, or of the

entry of the judgment, or of the recording or regis-

tering of the transfer if by law recording or regis-

tering thereof is required, and being within four

months before the tiling of the petition in bankruptcy

or after the tiling thereof and before the adjudica-

tion, the bankrupt be insolvent and the judgment or

transfer then operate as a preference, and the person

receiving it or to he benefited thereby, or his agent

acting therein, shall then have reasonable cause to

beliei'e that the enforcement of snch judgment or

transfer zvonld effect a preference, it shall be voidable

by the trustee and he may recover the property or

its value from such person. And for the purpose of

such recovery any court of bankruptcy, as herein-

before defined, and any state court which would have

had jurisdiction if bankruptcy had not intervened,

shall have concurrent jurisdiction."

It has not heretofore been contended, and we do not

believe that it will now be contended, that the payments

in question were void or voidable under section 67e of

the Bankruptcy Act. Such contention would tind abso-

lutely no foundation in the entire record; therefore we

shall ignore it.
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2. In Order That Appellant's Claim May Be Dis-

allowed OR Rejected, It Is Necessary That the
Evidence Show Affirmatively That Appel-

lant, OR Its Agent Acting Therein, Then
Knew or Had Reasonable Cause to Believe,

That the Transfer Would Effect a Prefer-

ence.

To establish a preference under section 60b four ele-

ments are necessary : { 1 ) The transfer must be made

from an insolvent person to a creditor; (2) the eifect

of such transfer must be to enable one creditor to obtain

a greater percentage of his debt than others in the same

class: (3) the creditor receiving it must have known

or -had reasonable cause to believe that the effect would

be a preference; and, (4) the transfer must have been

made within four months prior to the bankruptcy.

It is, of course, conceded that the payments in question

were received within four months prior to bankruptcy.

It is also conceded "that the bankrupts herein were in-

solvent at all times from and after the 27th day of

October. 1925, and that during all of said time said bank-

rupts had other creditors of the same class as this claim-

ant and appellant" [Tr. p. 114]. We are concerned, there-

fore, only with the third element of proof, viz. : the cred-

itor receiving the transfer must have known or had

reasonable cause to believe that the effect of the transfer

would be a preference. The records must show affirma-

tively that this element was established by the evidence

for the burden of proof was upon the trustee.

In In re Shaw, 7 Fed. (2d) 381, 382, the court said:

"To constitute a preference under section 60a and

60b of this act (Comp. St. §9644), the following
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four elements are necessary: '"First, the transfer

must be made from an insolvent person to a cred-

itor; second, the effect of such transfer must be to

enable one creditor to obtain a greater percentage

of his or its debt than others in the same class ; third,

the creditor receiving it must have had reasonable

cause to believe that the effect would be a preference

;

and fourth, the transfer must have been made within

four months prior to the bankruptcy." ' Heyman v.

Third Xat. Bank of Jersey City ( D. C. ), 216 F.

685, 686.

".
. . The burden of proof on all the four men-

tioned elements is cast upon the trustee. Heyman

V. Third Nat. Bank of Jersey City (D. C), 216 F.

688, 689. See, also. Collier on Bankruptcy (13th

Ed.), p. 1328, and cases cited under notes 302 and

303."

In In re Pingel, 288 Fed. 664, 666, the court, after quot-

ing section 57g and 60b, said:

"It will be noted that two necessary elements of

a voidable preference are { 1 ) the insolvency of the

bankrupt at the time of the making of the preferen-

tial transfer and (2) reasonable cause, on the part

of the transferee, to believe that the enforcement of

such transfer will effect a preference. If either one

of these be lacking, the transfer in question is not a

voidable preference under the Bankruptcy Act. . . .

"The burden of proving the facts necessary to con-

stitute legal grounds for the asserted invalidity of the

transaction involved rests upon the person asserting

such invalidity. Whitney v. Dresser, 200 U. S. 532,

26 Sup. Ct. 316, 50 L. Ed. 584; Bank of Commerce
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V. Brown, 249 Fed. Z7 , 161 C. C. A. 97 (C. C. A. 4)

;

In re Ann Arbor Machine Co., supra" [278 Fed.

749].

In Abdo et al. v. Townshend et al, 282 Fed. 476, 478,

the court said:

"To maintain such a suit [action to recover an

alleged preference] it is necessary to show, and the

burden of proof is on the plaintiff, that the bankrupt,

(1) while insolvent, (2) within four months of the

date of tiling the petition in bankruptcy, (3) made a

transfer of property; (4) that the transferee was

thereby enabled to obtain a greater percentage of

his debt than other creditors of the same class; and

(5) that the person receiving the transfer then had

reasonable cause to believe that the enforcement of

such transfer would effect a preference."

In In re K. G. IVhitfield & Bro., 290 Fed. 596, 600, the

court said

:

"In another view of this case, the claims of the

contestants would have to fail. The law placed upon

them the burden of showing that at the time of the

transfer Whitfield & Bro. as a firm was insolvent,

and that the American National Bank had reasonable

cause to believe that the enforcement of the deed of

trust made by the firm would enable it to obtain a

preference. Tumlin v. Bryan, 165 Fed. 166, 91 C. C.

A. 200, 21 L. R. A. (N. S. ) 960; Barbour v. Priest,

103 U. S. 293, 26 L. Ed. 478; In re Klein (6 Cir.),

197 Fed. 241, 116 C. C. A. 603; Kimmerlee v. Farr,

189 Fed. 295, 111 C. C. A. 27; Turner v. Schaeffer,

249 Fed. 654, 161 C. C. A. 564, 40 Am. Bankr. Rep.

829. See, also, authorities cited to note 504, §614,

p. 1249, Black on Bankrupcy (3d Ed.)."
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3. Mere Suspicion Is Not Sufficient to Charge
Creditors With Knowledge, or Reasonable

Cause to Believe, That a Preference Will Be
Effected.

In /;/ re Solof, 2 Fed. (2d) 130, 131-132, the Circuit

Court of Appeals, Ninth Circuit, said:

"We will assume, as did the court below, that

insolvency was proven, and direct our attention to

the remaining" question in the case. In this connec-

tion, we are admonished that reasonable cause to

beliexe means something more than reasonable cause

to suspect.

" 'It is not enough that a creditor has some cause

to suspect the insolvency of his debtor; but he must

have such a knowledge of facts as to induce a rea-

sonable belief of his debtor's insolvency, in order

to invalidate a security taken for his debt. To make

mere suspicion a ground of nullity in such a case

would render the business transactions of the com-

munity altogether too insecure. It was never the

intention of the framers of the act to establish any

such rule. A man may have many grounds of sus-

picion that his debtor is in failing circumstances, and

yet have no cause for a well-grounded belief of the

fact. He may be unwilling to trust him further;

he may feel anxious about his claim, and have a

strong desire to secure it—and yet such belief as the

act requires may be wanting. Obtaining additional

security, or receiving payment of a debt, under such

circumstances is not prohibited by the law. Re-

ceiving payment is put in the same category, in the

section referred to, as receiving security. Hun-

dreds of men constantly continue to make payments

up to the very eve of their failure, which it would

be very unjust and disastrous to set aside. And yet
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this could be done in a large proportion of cases if

mere grounds of suspicion of their insolvency were

sufficient for the purpose.' Grant v. First National

Bank, 97 U. S. 80, 24 L. Ed. 971. See, also, Stucky

V. Masonic Savings Bank, 108 U. S. 74, 2 S. Ct. 219,

27 L. Ed. 640.

"True, the court was there discussing the question

of reasonable cause to believe a person insolvent, but

the same considerations apply to the question of rea-

sonable cause to believe that a preference was in-

tended. Tumlin v. Bryan, 165 F. 166, 91 C. C. A.

200, 21 L. R. A. (N. S. ) 960. The court there said:

" 'But a belief that a debtor is insolvent is a very

different thing from the belief referred to by the

statute, "reasonable cause to believe that it was in-

tended" by the payments to give a preference. It

may often happen that one, though in fact insolvent,

will continue his business and make payments in the

usual way, without a thought of preferring one cred-

itor to another, and with the hope and belief that he

would finally be able to pay all. If these payments

were made by the firm, without the thought of injur-

ing other creditors, and in the belief that it would

be able to pay them all, the defendant cannot be

charged with reasonable cause to believe that a

preference was intended. When a debtor pays, and

a creditor receives, the amount of a just debt, the

natural presumptions are in favor of the good faith

of the transaction. To let the mere fact of the bank-

ruptcy of the debtor within four months make the

transaction involved voidable would be to create un-

certainty and uneasiness as to the probable result

of every settlement between debtor and creditor. Rea-

sonable cause to believe that a preference was in-

tended cannot be held to be proved by circumstances

that would merely excite suspicion. And circum-
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stances may seem suspicious after the bankruptcy oc-

curs that would not appear unusual at the time of

their occurrence, and would then have presented no

"reasonable cause" on which to found a belief of in-

tended preference. Merchants and other business

men constantly continue to make payments up to the

very eve of failure, and it would be disastrous to

have them set aside on slight proof or mere suspi-

The leading case upon this subject is Grant v. First

National Bank, 97 U. S. 80, 24 L. Ed. 971. The opinion

in this case is quoted more often than that in perhaps any

other case. The opinion in part is as follows:

"Some confusion exists in the cases as to the mean-

ing of the phrase, 'having reasonable cause to beliez'e

such a person is insolvent.' Dicta are not wanting

which assume that it has the same meaning as if it

had read 'having reasonable cause to snspect such

a person is insolvent.' But the two phrases are dis-

tinct in meaning and effect. It is not enough that

a creditor has some cause to suspect the insolvency

of his debtor; but he must have such a knowledge

of facts as to induce a reasonable belief of his

debtor's insolvency, in order to invalidate a security

taken for his debt. To make mere suspicion a ground

of nullity in such a case would render the business

transactions of the community altogether too inse-

cure. It was never the intention of the framers of

the Act to establish any such rule. A man may have

many grounds of suspicion that his debtor is in fail-

ing circumstances, and yet have no cause for a well-

grounded belief of the fact. He may be unwilling

to trust him further; he may feel anxious about his

claim and have a strong desire to secure it. and yet

such belief as the Act requires may be wanting.
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Obtaining additional security, or receiving payment

of a debt, under such circumstances is not prohibited

by the law. Receiving payment is put in the same

category in the section referred to, as receiving se-

curity. Hundreds of men constantly continue to

make payments up to the very eve of their failure,

which it would be very unjust and disastrous to set

aside. And yet this could be done in a large propor-

tion of cases if mere grounds of suspicion of their

solvency were sufficient for the purpose.

"The debtor is often buoyed up by the hope of

being able to get through with his difficulties long

after his case is in fact desperate; and his creditors,

if they know anything of his embarrassments, either

participate in the same feeling, or at least are willing

to think that there is a possibility of his succeeding.

To overhaul and set aside all his transactions with

his creditors, made under such circumstances, because

there may exist some grounds of suspicion of his

inability to carry himself through, would make the

Bankrupt Law an engine of oppression and injustice.

It would, in fact, have the effect of producing bank-

ruptcy in many cases where it might otherwise be

avoided.

"Hence the Act, very wisely, as we think, instead

of making a payment or a security void for a mere

suspicion of the debtor's insolvency, requires, for that

purpose, that his creditor should have some reason-

able cause to believe him insolvent. He must have

a knowledge of some fact or facts calculated to pro-

duce such a belief in the mind of an ordinarily intelli-

gent man.

"It is on this distinction that the present case turns.

It cannot be denied that the officers of the bank had

become distrustful of Miller's ability to bring his

affairs to a successful termination; and yet it is
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equally apparent, independent of their sworn state-

ments on the subject, that they supposed there was

a possibility of his doing so. After obtaining the

security in question, they still allowed him to check

upon them for considerable amounts in advance of

his deposits. They were alarmed; but they were not

without hope. They felt it necessary to exact se-

curity for what he owed them; but they still granted

him temporar}- accommodations. Had they actually

supposed him to be insolvent, would they have done

this?

"The circumstances calculated to excite their sus-

picions are very ably and ingeniously summed up in

the brief of the appellant's counsel ; but we see noth-

ing adduced therein which is sufficient to establish

anything more than cause for suspicion. That Miller

borrowed money; that he had to renew his note; that

he overdrew his account ; that he was addicted to some

incorrect habits ; that he was somewhat reckless in his

manner of doing business; that he seemed to be

pressed for money, were all facts well enough calcu-

lated to make the officers of the bank cautious and

distrustful ; but it is not shown that any facts had

come to their knowledge which were sufficient to lay

any other ground than that of mere suspicion. Miller

had for years been largely engaged in purchasing,

fattening and selling cattle. He had always bor-

rowed money largely to enable him to make his pur-

chases; for this purpose he had long been in the

habit of temporarily overdrawing his account; the

note which he renewed was not a regular business

note, given in ordinary course, but was made to

effect a loan from the bank apparently of a more

permanent character than an ordinary discount; and

his manner of doing business was the same as it had

always been. That he was actually insolvent when
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the trust deed was executed, there is little doubt; but

he was largely indebted in Galesburg, in a different

county from that in which Monmouth is situated;

and there is no evidence that the officers of the bank

had any knowledge of this indebtedness.

"Without going into the evidence in detail, it seems

to us that it only establishes the fact that the officers

of the bank had reason to be suspicious of the bank-

rupt's insolvency, when their security was obtained;

but that it falls short of establishing that they had

reasonable cause to believe that he was insolvent."

Upon this subject the court in Miller v. Martin, 17 Fed.

(2d) 291, 292-293, said:

"The law is properly laid down in Collier on Bank-

ruptcy (13th Ed.), p. 1328, as follows:

" 'The law presumes that such payments are legal,

and the burden of proof is on the trustee, seeking to

recover them, to overcome this presumption, and

establish the essential elements of a voidable prefer-

ence. He must prove the insolvency of the debtor

at the time the security was given, or the transfer

made or recorded, and establish the existence of

other creditors of the same class at that time, and

that the enforcement of the security or transfer will

operate to give them a lesser percentage of their

debts than the creditor who receives the transfer or

security; and he must also prove the existence of the

"reasonable cause to believe," and that the payment

dimished the estate of the bankrupt. All this must

be done by a fair preponderance of all the evidence

in the case, and, where inferences from proved facts

are to be drawn, the rule obtains that, if two infer-

ences of substantially equal weight may reasonably

be drawn from the proved facts, then that inference

shall prevail which sustains the transfer or security.'
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" 'When the bankruptcy law * * * vvas en-

acted, the phrase "reasonable cause to believe." as

applied to a preference, had been judicially defined to

mean, not mere suspicion, but such knowledge of the

facts as to induce a reasonable belief, or cause for

well-grounded belief, and such definition followed the

phrase into the statute.' City National Bank v. Slo-

cum (C. C. A.) 272 F. 11; citing Grant v. National

Bank, 97 U. S. 80, 24 L. Ed. 971 ; Stucky v. Masonic

Bank, 108 U. S. 74, 2 S. Ct. 219, 27 L. Ed. 640;

In re Eggert (C. C. A.), 102 F. 735; Carey v. Dono-

hue (C. C. A.), 209 F. 328; Baxter v. Ord (C. C.

A.), 239 F. 503.

" 'In order to invalidate, as a fraudulent prefer-

ence, within the meaning of the Bankruptcy Act

(Comp. St. §§9585-9586), a security taken for a debt,

the creditor must have had such a knowledge of facts

as to induce a reasonable belief of his debtor's in-

solvency. It is not sufficient that he had some cause

to suspect such insolvency.' Grant \. National Bank,

97 U. S. 80, 24 L. Ed. 971."

In Hurley v. N. J. Reilly Co.,, 13 Fed. (2dj 466, the

opinion is in full as follows

:

"This is a proceeding in equity, brought by a trus-

tee in bankruptcy of the Northeastern Shoe Company
to recover a preference voidable under section 60b

of the Bankruptcy Act (Comp. St. §9644). The ma-

terial facts as established by the evidence are as fol-

lows :

"The bankrupt was engaged in the business of

manufacturing shoes. The defendant was a mer-

chant selling leather which entered into the manu-

facture of shoes. The defendant began doing busi-

ness with the bankrupt in June, 1924. For the

leather first purchased the bankrupt made a partial
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payment by check in July, 1924. Other sales were

made during July and August, the last sale being-

made on September 19, 1924. The terms of the sale

were 5 per cent 14 days, 4 per cent 30 days, but the

defendant did not regard the account as overdue

until after the expiration of 60 days from date

of invoice. On September 3, 1924, the bankrupt

gave a trade acceptance for the amount then due,

amounting to v'^947.99. This trade acceptance be-

came due September 27, 1924, and was not paid.

Later certain accounts receivable were assigned by

the bankrupt to the defendant, either as payment or

security for the indebtedness owed the defendant,

which then amounted to $2,085.00. The first as-

signment was made on or about October 1, 1924.

Between that date and October 24, 1924, the bank-

rupt assigned accounts receivable aggregating in

amount $1,889.06. An involuntary petition in bank-

ruptcy was filed November 10, 1924, upon which the

Northeastern Shoe Company was adjudicated bank-

rupt November 24, 1924. 1 find that at all times

between October 1, and October 24, 1924, the period

covered by the assignments, the bankrupt was in-

solvent, and the officers of the company knew, or

ought to have known, of such insolvency and that the

assignments operated as a preference under section

60a of the Bankruptcy Act. Whether the preference

is voidable under section 60b of the Bankruptcy Act

is the question presented for consideration.

**As bearing upon this question, the evidence shows

that before any sales were made the defendant looked

up the credit worth of the bankrupt in a reputable

trade journal and found that the bankrupt was enti-

tled to a reasonable amount of credit ; when the trade

acceptance was not met, the bookkeeper for the de-

fendant called that fact to the attention of Mr. Reilly,
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the president and treasurer of the defendant, and,

as a result of a telephone conversation with him, the

treasurer of the bankrupt agreed to assign the ac-

counts. On September 29. the defendant wrote the

plaintiff regarding the unpaid trade acceptance, and

on October 1, 1924, received a reply in which the

bankrupt stated that they were sorry the trade ac-

ceptance had not been met at the bank, but they did

not wish to have the defendant become alarmed, as

they fully intended to keep their agreement, and in

the letter it was suggested that Mr. Reilly come over

to the factory on October 6. when they would go over

the matter and arrange to settle the account, and also

discuss additional orders. On October 2 the defend-

ant wrote the bankrupt that Mr. Reilly would be at

their factory Monday morning, as requested, and

concludes the letter with this significant paragraph:

'' 'We are offering some big values in black kid.

and we trust you will be in a position to avail yourself

of some of our values.'

"Mr. Reilly went to the bankrupt's place of busi-

ness on October 6. 1924. and looked the plant over:

was told by the treasurer of the company that they

had a lot of unfilled orders on the books from reputa-

ble concerns, and that the outlook for the future was.

good, if additional working capital could be obtained.

Mr. Reilly intimated that he might put some money

into the corporation, or at least assist it in obtaining

additional capital. No statement as tu the financial

condition of the company was then forthcoming, but

about the 16th day of October the bankrupt's treas-

urer went to the office of the defendant and presented

an approximate statement of the assets and liabilities,

which showed a margin of assets over liabilities. Mr.

Reilly, with the approval of the bankrupt, arranged

with an auditor to investigate the affairs of the bank-
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riipt. The auditor took an inventory, examined the

books, and found a condition of insolvency, which

he reported to Mr. Reilly, who first saw the report

some time subsequent to October 24, 1924.

"The real question involved in this case is whether

on the facts the defendant had reasonable cause to

believe that the assignments would amount to a

preference. The fact that the accounts were over-

due, and that the trade acceptance had not been paid,

would not, standing; alone, be sufficient to warrant the

court in holding that the defendant had reasonable

cause to believe that it was receiving a preference.

Voorheis v. National Shawmut Bank, 218 Mass. 69,

105 N. E. 382; McLaughlin v. Fisk Rubber Co.

(D. C), 288 F. 72. But the real question here is

whether that fact, coupled with the fact that assign-

ments of accounts were offered and accepted as the

only available means of payment, would be sufficient

to put a reasonably prudent man upon inquiry.

"It is clear, from representations made by the

bankrupt and the conduct of the officers of the

defendant, that these officers did actually believe that

the bankrupt had a good prospect for the future.

They had no reason to suspect that the bankrupt's

inability to pay was due to any other cause than its

failure to collect outstanding accounts receivable,

which, so far as defendant knew, were against cus-

tomers of good financial standing. There is nothing

in the conduct of the defendant to indicate that any

distrust respecting the solvency of the bankrupt was

entertained. It does not even appear that it enter-

tained a suspicion, but, if the facts excited suspicion,

that would not have been sufficient. Collier on Bank-

ruptcy (13th Ed.), p. 1304, and cases cited. It can-

not be said as a matter of law that a creditor, who
receives in payment or as security assignments of
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account, must, as a reasonably prudent business man,

be led to the conclusion that the debtor making the

assignments is insolvent, especially if other facts and

information known to the creditor justify an honest

belief in the solvency of the debtor. Assignments of

account are becoming more and more common in the

commercial world as a means of obtaining working

capital, and the modern conception of the practice

does not necessarily imply an insolvent condition, or

that the other creditors of the debtor of the same

class will receive a smaller percentage of their debts.

See Matter of Robert Jenkins Corporation (D. C),

7 Am. Bankr. Rep. (N. S.) 504, 11 F. (2nd) 979.

"I have reached the conclusion, therefore, that

when the assignments were made the defendant did

not know, and had no reasonable cause to believe, that

they would operate as a preference. The plaintiff,

therefore, is not entitled to avoid the preference, and

cannot prevail in this suit."

In Closson v. Newberry' s Hardivare Co., 283 Fed. 33,

the Circuit Court of Appeals, 8th Circuit, held that knowl-

edge by a creditor that a business in which the bankrupt

corporation was engaged had been seriously crippled by

the ending of the war, that the bankrupt was experiencing

difficulty in continuing its business because of lack of a

market for its product and that it was having difficulty

also in securing ready money is insufficient to show that

the creditor had reasonable cause to believe a payment

to him by the bankrupt would effect a preference.

The opinion in Sumner v. Parr, 270 Fed. 675, reads as

follows

:

"Although the evidence of the bankrupt's insol-

vency of May 29th is absent, strictly speaking, I

shall disregard that feature of the case, and assume
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that the only issue left open is of the defendant's

knowledge that the transfer would result in giving-

him a preference. He knew that the bankrupt had

been doing a prosperous business, and had had very

substantial, if not large, interests in real property.

He knew that she had been slow in her payments for

some time, and that he had been obliged to take notes

from her, first for $500, and finally, in the autumn

of 1917, for $1,000. He necessarily knew, as he

had repeatedly asked her to pay up, that she did not

have enough ready money to do so. In other words,

he knew that she was getting into an embarrassed

financial condition. In taking the notes, he says his

chief purpose was not to have so much money out-

standing without interest, and this was undoubtedly

so; but in taking security he was certainly actuated

by suspicion of the continued sufficiency of his

debtor's circumstances. He knew also that her total

indebtedness amounted to some $6,000 or $7,000; in

fact, it probably was $2,000 or $3,000 greater than

this; but there is no evidence that he knew of any

more, and, as she had told him what the facts were,

I think he might reasonably have rested without fur-

ther inquiry.

"He also knew of the extent of her assets. These

assets consisted of equities in various pieces of real

property; but there is throughout the case not a

scintilla of evidence to show what was the real value

of those equities, except the fact that when sold

under the hammer they produced little or nothing.

1 cannot accept this proof as equivalent to a showing

of what their value was. Even if it may be some

evidence of value, the values of real property, as they

are estimated by experts and are relied upon in gen-

eral, are in no sense determined by what the property

will bring at auction. Therefore, while the defendant
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knew the assets, there is no evidence of their

value, nor can I tell what he would have found it to

be it, using' the information she gave him, he had

made inquiry of qualified experts. The Twenty-

third street property alone had had an equity of some

$33,000 over a mortgage of $17,000 seven years be-

fore. It may have dwindled to nothing, but I have

no means of telling what it was, except the fact that

it brought deficiency upon foreclosure. The same

thing in general is true of the other pieces of prop-

erty, all of which had substantial values some time

before. If I am to take notice that real estate values

in New York had gone off enormously, I should also

observe that the shrinkage was perhaps at its lowest

in the spring of 1918. The difficulty with the case

in this aspect is that the plaintiff, on whom the bur-

den rests, has not given any proof from which those

values could be ascertained.

"Therefore the defendant's knowledge may be put

in this form : There were no immediate suspicious

circumstances. Nothing had just happened which

should have caused him to suppose that the bankrupt

was any nearer to insolvency than she had been for

some time past. Finding his debtor unable to make

ready payments, and knowing that she had substan-

tial property, he became suspicious, and dissatisfied

with the delays, and took security. If this charges

him with knowledge that the security will create a

preference, then so is every creditor who takes se-

curity because he has become doubtful and sus])icious

of the eventful insolvency of his debtor. When the

statute requires belief that a preference will result,

it means more than this; for the taking of security

only shows that the creditor has cause to believe that

a preference might result. The two are very differ-

ent. It may be the difference is only one of degree.
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but the statute establishes it none the less. In this

case the proof goes no further than to show that it

might.

"The defendant may take a decree, but, under the

circumstances, without costs."

In In re Union Hill Preseriing Co., 1 Fed. (2d) 415,

it appears that an officer of the debtor's bank had advised

claimant that the debtor was in financial straits and that

the bank would make no further advances to the debtor.

The court said:

*'.
. . this meager information did not import

knowledge of insolvency, nor afford reasonable

ground for believing that a preference was intended

by the sale of the apples and cherries, when the

bankrupt already had the money therefor."

VI. Conclusion.

Many more decisions could be cited, but we believe that

those already cited and quoted from fairly state the law

applicable to this case. From them certain conclusions

may be drawn, viz.

:

1. It is the policy of the law to protect honest busi-

ness transactions;

2. The law presumes that the payments in question are

legal and do not constitute a preference, and the burden

of proof to establish the contrary is on appellee.

3. If two inferences may reasonably be drawn from

proved facts, then that inference shall prevail which sus-

tains the payments. {Miller v. Martin, supra.)

4. "Reasonable cause to believe" means something just

short of actual knowledge ; it means more than reasonable

cause to suspect.
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5. Facts sufficient to cause a creditor to be cautious

as to future transactions or to require security for a past

indebtedness are insufficient in themselves to establish rea-

sonable cause to believe that the debtor is insolvent.

6. Failure to pay a debt or obligation when due is not

sufficient in itself to establish such reasonable cause to

believe. (Hurley v. .V. J. Reilly Co., supra.)

7. That the creditor knew that his debtor was having

difficulty in securing ready money is insufficient to show

that the creditor had such reasonable cause to believe.

{Closson 1'. Neivhcrrys Hardware Co., supra.)

8. That the Farmers and Merchants National Bank

would not lend more money to the bankrupts is insufficient

to establish such probable cause. {In re Union Hill Pre-

serving Co., supra.

)

We conclude our argument with a further quotation

from the decision in In re Solof, 2 Fed. (2d) 130, 132:

".
. . Counsel for appellant directs our attention

to a large number of, what he terms, 'badges of rea-

sonable cause to believe,' such as information con-

tained in a financial statement; advice to the debtor

to make no large payments to creditors ; to make pay-

ments on a pro rata basis only ; refusal to ship fur-

ther goods; accepting return of merchandise; infor-

mation that creditors were pressing; protested checks

and trade acceptances ; requirement that payments

be made in cash or by cashier's check; extensions re-

quested ; failure to inspect books when the oppor-

tunity presented itself ; and an intimate knowledge of

the business affairs of the debtors. All these cir-

cumstances may, and doubtless do, indicate that the

creditor was apprehensive as to its claim ; but they

do not necessarily prove that it had reasonable cause
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to believe that a preference was intended. Other

testimony in the case throws some Hght on the gen-

eral situation. The bankrupts had conducted a large

and extensive business for some years prior to bank-

ruptcy. So far as the record discloses, no question

as to their financial standing arose until late in the

year 1922 or early in 1923. They continued to con-

duct their business in the usual and ordinary course

up to the filing of the involuntary petition against

them. During the four months' period, or between

February 1 and June 6, 1923, they paid to creditors

on open account, notes payable, and trade acceptances,

the sum of approximately $168,000, and purchased

merchandise, on credit, to the amount or value of

approximately $111,000. Were creditors to whom
these vast sums were paid all preferred, and were

wholesalers selling merchandise on credit to a concern

of known insolvency or even of questionable sol-

vency? These questions suggest their own answer.

It may be urged that the appellee had knowledge of

facts not possessed by other creditors, but we are not

convinced that such was the case. In any event, it

cannot be said that a creditor receiving approxi-

mately 50 per cent of its claim, in 26 different pay-

ments running over a period of four months, had

reasonable cause to believe that a preference would

result or was intended."

It is respectfully submitted that the findings of the

referee are not supported by the evidence, that his order

is erroneous and that the Honorable Wm. P. James, Dis-

trict Judge, erred in approving and confirming the ref-

eree's order.

Henry L. Knoop,

Attorney for Appellant.
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APPELLEE'S BRIEF.

Introduction.

The claim of appellant against the Estate of Jameson

& Meyers, Bankrupts, was disallowed after a hearing

before the referee, Earl E. Moss, Esq., upon the ground

that appellant had received a preference to the extent

of $9100.00 which it had failed and refused to surrender.
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Appellant, we believe, concedes that in connection with

the payment and receipt of said sum, all of the elements

of a preference existed, with one exception, namely, did

appellant have actual knowledge or reasonable cause to

believe that the payments received would effect a pref-

erence ?

The issues stated by counsel for appellant are as fol-

lows:

1. Did appellant at the times it received the said

eleven payments, or any of them, have actual

knowledge that thereby a preference would be ef-

fected? or

2. If appellant did not then have such actual knowl-

edge, did it then have reasonable cause to believe

that thereby a preference would be effected?

The referee found that appellant "received said pay-

ments of $9100.00 and each of them knowing, or having

reasonable cause to believe, that it was receiving a pref-

erence under the provisions of the bankruptcy act."

(Tr., p. 41.)

Appellant contends that such finding is not supported

by the evidence. Appellee concedes a conflict in the

testimony, but such conflict has been resolved in favor

of appellee.

II.

Argument.

Appellant draws attention to the fact that one of the

bankrupts, Robert F. Meyers, occupied an of^ce of the

Triangle Service Stations and that the officers of appel-
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lant corporation believed that such stations were owned

l3y the bankrupt, Robert F. Meyers, and did not know

that the same were owned by Rosabel Meyers, the wife

of bankrupt. In this respect, however, there is a con-

flict as shown by the testimony of Mr. Meyers as fol-

lows :

"I never told Mr. Pauley that I was the owner
of the Triangle Service Stations; I told him what
stations I and the partnership of Jameson & Meyers
did own or operate at the time I met him at 1100
Sunset Boulevard, the only time I met him up there.

That was a couple of weeks after the contract was
signed. He had nothing to do with us before. The
general conversation was started through Jameson,
he did not like Jameson, he said, on account of

Jameson's connections with his partner in the Ver-
non Oil Company, and he looked to me to watch
Jameson. He said, 'What are you boys after?' I

said, 'after a lot of city and county and state gas

contracts,' and I said, *I have 10 or 11 stations

now, and if I can get Mrs. Meyers to see the light

I can supply Mrs. Meyers with gas for her sta-

tions.' Mr. Pauley said he would look to me, but

he didn't want anything to do with Mr. Jameson."
(Tr., p. 108.)

Robert F. Meyers further testified concerning the

signs in and upon the building occupied by him. Such

testimony is as follows:

*T am familiar with the signs that are displayed

at the Triangle Service Station at 1100 Sunset

Boulevard, Los Angeles, California, and have been

familiar with the sign displayed there ever since

the station has been there, 15 years. The sign on

the plate glass with a triangle reads, 'Triangle Super

Service Station, Rosabel Meyers, Sole Owner;' on

the office door as you walk into the office door is a

sign that reads. Triangle Service Station, Rosabel



Meyers, Sole Owner;' in the window there is a sig'n

which bears only 'Mrs. Meyers Service Station,'

relating to any unsatisfactory service for the people

that have any complaint to call up the telephone

number and notify the owner of the station and
signed, 'Rosabel Meyers, Sole Owner;' on the top

of the building, until the Calpet took the building,

was a sign about 40 feet long and 12 feet high

which advertises tires and batteries and all; 'Tri-

angle Service Station, Rosabel Meyers, Sole Owner,'

on all her stations. The large sign has been there

perhaps 10 or 12 years. At the time Mr. Sohus
was making his visits it read 'Triangle Super Serv-

ice, Main Office, Rosabel Meyers, Sole Owner. Tire

Bargains, Battery Recharging, Ignition and Gen-

erator Work'." (Tr., pp. 106-107.)

It is conceded that the payment of the amount in-

volved in this transaction continued over a period of

approximately two months; from October 27, 1925, to

December 26, 1925. We contend that the evidence estab-

lishes the fact that such payments were made under

pressure from the Pauley Oil Company and under cir-

cumstances that would leave no doubt in the mind of a

reasonable, prudent business man that the bankrupts

were insolvent and that the receipt of such money would

effect a preference. We quote the following testimony

of Robt. F. Meyers in support of our contention:

"This sum of $9,000 was paid in several checks.

The first payment was made October 27, 1925. The
last payment that went to make up that $9,000 was
paid December 2, 1925. The amounts of each pay-

ment and the date each payment was made are:

November 16, $1500; November 4, $500; Novem-
ber 10, $500; November 21, $500; November 25,

$2500; October 27, $500; October 31, $500; De-

cember 2, $2500. I gave them the checks personally.

Those checks were not all drawn upon the same
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account. $7,000 of them were drawn on the Tri-

angle account, on Triangle checks, and $2,000 on
Jameson & Meyers account and Jameson & Meyers
checks. The amounts paid on Jameson & Meyers
checks were: October 27, $500; October 31, $500;
November 4, $500; and November 10, $500. The
payments handled with Triangle checks were so

handled because at the time being Jameson & Mey-
ers did not have any money, and this man was
insistent and did not care where it came from, so

I gave it out of Mrs. Meyers' account, and when
we got it in I saw that Mrs. Meyers got it back
in her account. There was lots of it that never
went back. These checks were delivered by me per-

sonally to Mr. Sohus. Every morning I would go
there I would find Mr. Sohus waiting there. I told

him we were in trouble, and he knewr we were in

trouble. He had attended a meeting before that

and had agreed to give me 6 m.onths' time to get

the firm out of bankruptcy, and I said, 'On top of

that you are saying here every morning and telling

me 3^ou don't care where I get it or what the con-

dition of the business is as long as you get yours.'

I do not recall the approximate amount the Pauley
Oil Company claimed on October 27, 1925 ; I think

we owed them about $25,000, I am not sure. We
did not buy any merchandise or incur any further

indebtedness to the Pauley Oil Company between
the dates of October 27, 1925, and the date of the

filing of the petition in bankruptcy, nor for some
time before that either. We asked for credit from
the Pauley Oil Company in the period from October

27, 1925, and subsequent to that date. I asked such

credit from Mr. Sohus. I just can not tell the

exact dates, but they would not give us any goods.

Mr. Devere was there at all times. I asked Mr.
Sohus if he would give us some gas so we could

keep on moving and in that way work it out that

wav, and he said, 'Nothing doing'." (Tr., pp.

68-69.)

The non-payment by bankrupts of the trade acceptance
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given to appellant on or about September 21, 1925, and

the investigation by appellant at the time said trade

acceptance became due and dishonored, was sufficient, in

our opinion, to cause a prudent man to question the

solvency of the bankrupts. We quote from the testimony

of Mr. Pauley:

"He said he could not get the cash until Mr.
Stewart returned several times. I remember him
saying it on that day. I think he volunteered the

information that Mr. Stewart was in New York.
I asked when Mr. Stewart would be back, and he
said in 10 days, I think. I did not object to making
the trade acceptance for 30 days rather than for

10 days, until Mr. Stewart got back. That con-

cluded the conversation at that time, the 20th of

September. I don't recall whether I saw Mr. Meyers
at any time between that and the 20th of October.

When the trade acceptance was not paid, I had a

conversation with Mr. Meyers. That was about the

21st or 22nd of October. That conversation took

place at the Sunset and Beaudry office. Mr. De-
vere, Mr. Meyers, Mr. Sohus and myself were pres-

ent. We asked him why he did not pay the trade

acceptance, that our bank had told us it was un-

paid, and he said that Mr. Stewart had not yet re-

turned from the East, and that he was unable to

secure any funds from anyone else. We asked him
then if he had collected from the Los Angeles Gas
& Electric Corporation, and he evaded the answer
to that. I don't recall that he did not answer at

all, but it was not a satisfactory answer. When I

first demanded payment on the date of the trade

acceptance, September 21, he told us that he had
not got his pay from the Los Angeles Gas & Elec-

tric Corporation on that day that he gave the trade

acceptance. Our records show that the last ship-

ment was in August, and he said their records

showed it was partly delivered in September, at their

siding in September. Then we took a trade accept-

ance for 30 days, due October 21. When that was
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due and not paid, that is the time that he stated

he was getting the money from the Farmers &
Merchants National Bank and that Mr. Stewart was
away. He said Mr. Stewart would return in 10

days, if I remember correctly, some time about that.

We asked him why he had not paid the trade ac-

ceptance at the bank when it was presented and he

said he went to the bank to secure the funds and

found that Mr. Stewart w^as away, was in New
York, and that he had only dealt with IMr. Stewart,

and that as soon as he returned he would borrow
the money from him. The next move we made in

that matter, if I remember correctly, we waited
until ]\Ir. Stewart returned. I don't recall when
that was. I had a conversation with Mr, Meyers
after Mr. Stewart returned. I don't recall the date

of that conversation, and I am only reciting the

dates there by the exhibits, but as soon as he re-

turned we had a conversation with Mr. Meyers. It

was some time in October. We had called up the

bank and found out that Mr. Stewart had returned,

and then we went up to see Mr. Meyers and told

him we understood Mr. Stewart had returned and
asked him if he had secured the money and he said

he was sorry, that he was unable to do it, that he

had a talk with Mr. Stewart and was unable to

borrow any more money." (Tr., pp. 89-90.)

From the foregoing testimony of Mr. Pauley it is ap-

parent that Mr. Pauley learned from said conversations:

(a) that Mr. Meyers could borrow no more money from

his bank; (b) that he was unable to secure any funds

from anyone else, and (c) the answers from Meyers

to questions touching upon collections were evasive, and

unsatisfactory to Pauley.

Further, we wish to call the attention of the Court to

the testimony of Mr. Sohus, secretary of the Pauley Oil

Company

:
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"They said they had to wait for their collections

before they could pay us. I would get in touch

with them every three or four days, and ask how
collections were. They might say that they could

give me a check today or they might say, T won't

have any more for a week or 10 days,' or 'Call me
up in a week or 10 days.' That is the way the mat-

ter was handled.

"At the time we got the trade acceptance the ac-

count was around $40,000, including the trade ac-

ceptance.

"They would say, T am sorry, but that is the

best we can do,' or T have money coming from this

party or that party, or money coming from the city

or this fellow has not paid his account or that fel-

low has not paid his account, and that is all I can

give you.' And I believed that is all they could

give me." (Tr., p. 103.)

From the above testimony of Mr. Sohus it may rea-

sonably be inferred that he (Mr. Sohus) was bringing

considerable pressure to bear on bankrupts in the matter

of payment; was in touch with bankrupts every three or

four days, inquiring about collections, and when we take

into consideration that the indebtedness of bankrupts to

appellant at that time was approximately $40,000.00, and

that the credit officer of appellant believed that amounts

ranging from $500.00 to $2500.00 represented bankrupts'

ability to pay, we submit that such belief was sufficient

to cause appellant to know that the bankrupts were in-

solvent, and that the payments made by bankrupts would

constitute a preference. In this connection, we wish to

quote further from the testimony of Mr. Meyers:

"I had a conversation with Mr. Pauley where
the matter of my solvency or insolvency was dis-

cussed. That was a conversation that I forgot



about yesterday. It was after that trade acceptance
was given to him and after it came back; right after

it came back. The conversation took place at the

Independent Petroleum Refiners Association, or

something- of that kind, and we met Mr. Tapper
and Mr. McCullough, and I met Mr. Pauley up
there. Mr. Pauley and somebody that represented

that association—I don't remember his name—were
present. INIr. Pauley was excited, said, 'You ought
not to have given this trade acceptance unless you
thought you were going to take care of it,' and I

told him that I gave him the trade acceptance be-

cause Mr. Sohus asked for it and wanted to use it

to get mioney, and that Mr. Sohus at that time did

not think I would be able to take care of it because

he knew we were pushed all around to get by, and
the man that was there at the time said, 'There is

no use arguing with these fellows. These fellows

were broke and you knew they were broke at the

time. Wliy didn't you stall along with them?' Al-

most ended in a murder or som.ething on the top

floor going to kill someone." (Tr,, p. 107.)

]\Ir. Sohus, secretary of appellant corporation, testified

to a conversation he had wdth a Mr. Dahl, credit man-

ager of the Shell Oil Company, regarding the credit of

bankrupts, which conversation took place in October,

1925. We quote from such testimony:

"Mr. Dahl of the Shell called me regarding the

credit of Mr. Meyers a few days after we suspended
the contract. That was in October. I told him the

amount owing us, how much w^as past due and how
much was not yet due, and how he had made his

payments. I don't know when I talked to Mr. Dahl
again or anybody connected with the Shell. I talked

with Mr. Dahl about every week. -I had occasion

to call him for something or he had occasion to call

me for something about every week." (Tr., p. 104.)

The testimony of Mr. Meyers regarding the apparent
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effect upon Mr. Dahl of this conversation between Mr.

Sohus and Mr. Dahl is enUghtening. We quote:

*'Our purchases from the Shell during this time
from the 27th of October, 1925, to the time of bank-
ruptcy—we had a few days there when Mr.—

I

don't know the credit man's name, called me up and
said he just had a conversation with Mr. Sohus,
who said we were into them for $40,000 and said

we would have to pay cash, and they would not even
take a check. They gave me no credit thereafter.

We had to send down money; not even checks after

that." (Tir., p. 108.)

On the question as to the character or degree of

knowledge required on the part of one receiving pay-

ments from alleged bankrupts we quote from the case

of Merchants National Bank of Cincinnati vs. Theo.

Cook ct al., 95 U. S. 24 Lav/ Ed., page 412—quotation
from page 414:

*'It is scarcely necessary to discuss the authori-

ties as to the meaning of the words 'having reason-

able cause to believe the party to be insolvent.'

When the conditions of a debtor's affairs are known
to be such that prudent business men would con-

clude that he could not meet his obligations as they

matured in the ordinary course of business, there is

reasonable cause to believe him insolvent. Knowl-
edge is not necessary, nor even a belief, but simply

reasonable cause to believe."

And further, we quote from Black on Bankruptcy,

4th Ed., pp. 1310-1311:

"But it is important to notice that the statute

does not require that the preferred creditor should

have any actual knowledge on the subject of a

debtor's insolvency or the result of the transaction

in giving a preference, nor even that he should have
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any actual belief on that point. W^hat he really

thinks or believes is entirely immaterial. What the

law requires is 'reasonable cause to believe,' and if

this exists it is enough without reg-ard to the actual

state of the creditor's mind or opinion."

We respectfully submit that the quotations from the

testimony herein contained sufficiently support the find-

ing of the referee upon the issue involved in this case.

We submit that such testimony discloses many facts

which tended to show that the true financial condition

of bankrupts was brought directly to the attention of

the officers of appellant. On this point we wish to cjuote

from Re Campion, et ah, 256 Fed. 902-6:

"Mr. Klein was informed of unpaid mortgages
and of unpaid judgments recently obtained and
docketed, and of the absence of money wherewith
to pay, and of credit wherewith to obtain money,
and of lack of credit at the bank, as the Klein Com-
pany then held unpaid and dishonored checks of

Campion & Sons. This last fact alone would not

give reasonable cause to believe necessarily, but in

the instant case it was one of several facts of which
Klein was informed, all pointing to actual insolv-

ency. 'One swallow does not make a summer,' but

when we see the sky full of swallow^s homeward
flying, and are not aware of the season of the year,

we well may inquire, 'Is not summer here?'

"This case presented a question of fact for the

decision of the referee, and his finding and decision

should not be disturbed, as it is sustained by the

evidence. He saw the witnesses and heard them
give their testimony. He, far better than the Court

is, was able to judge what the facts were, as to the

transaction of October 18th."

And further, the case of Benjamin v. Buell, 268 Fed.

792-4:
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"That the bankrupt was at that time, and for a
very considerable time before, insolvent, is, we be-

lieve, sufficiently shown by the evidence. Whether
appellant knew, or had cause to believe, that the

bankrupt was then insolvent, and that the payment
would constitute a preference, is dependent upon
conflicting evidence, and facts and circumstances
which the evidence disclosed. From appellant's long
course of dealings with the bankrupt, and his finan-

cial interest in him through being so long his cred-

itor, coupled with his frequent presence at bank-
rupt's place of business, and conversations concern-

ing his affairs, and opportunity for intimate knowl-
edge of them, we cannot say that the chancellor,

who heard and saw the witnesses, was not justified

in the conclusion he must of necessity have reached,

to support the decree, that at and before time of

the payment appellant was aware of the bankrupt's

insolvency, and of his very desperate financial

straits, and of the large excess of liabilities over

assets which the undisputed evidence seems to estab-

lish. This being so, so much of the decree as is

predicated upon this $1,400 payment to appellant

by the bankrupt is justified and should remain un-

disturbed."

III.

Conclusion.

We, therefore, respectfully submit that the evidence

was entirely sufificient to sustain the finding of the ref-

eree; that appellant knew or had reasonable cause to

believe that a preference would be effected by the said

payments made by bankrupts and received by appellant.

Since there is sufficient evidence to sustain the finding

of the referee in this respect, such finding should not

be disturbed, even though there is evidence that might

tend to support an adverse finding. The order of the
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referee and the order of Honorable William P. James,

approving and confirming the referee's order, should

be affirmed.

Derthick & Hull,

By W. J. CusACK,

Attorneys for Appellee.
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2 United States of America

COMPLAINT.

Comes now the plaintiff and for cause of action

against the defendant alleges as follows, to wit:

I.

That the plaintiff is a resident of Seattle, King

County, Washington. That he enlisted for mili-

tary in the United States Army, on the 31st day of

March, 1917, and served with the 9th Infantry,

Company "M," 2nd Division, and was honorably

discharged on February 6, 1919, with Surgeon's

Certificate of Disability.

II.

That in November, 1917, desiring to be insured

against the risks of war, the plaintiff applied for

a Policy of War Risk Insurance, in the sum of

$10,000.00, and that thereafter there was deducted

from his monthly pay premiums for said insurance,

and that the plaintiff believes that there was is-

sued to him certain War Risk certificates by the

terms of which the defendant agreed to pay to the

plaintiff the sum of $57.50 per month in the event

he suffered total and permanent disability to such

an extent that he would be unable to follow contin-

uously any substantially gainful occupation. [2]

III.

That on or about the 18th day of June, 1918,

while in the military service of the United States,

the plaintiff was struck by a fragment of high ex-

plosives and gassed from which time he has been

totally and permanently blind and disabled and un-
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able to continuously follow any substantially gain-

ful occupation, and it is reasonably certain that the

plaintiff will remain totally and permanently dis-

abled throughout his lifetime.

IV.

That the plaintiff has made due proof of said

total and permanent disability to the said defend-

ant and demanded payment of the aforesaid

amounts, but the defendant has disagreed with the

plaintiff as to his claim and disability and has

wholly failed to pay to the plaintiff the sum of $57.-

50 per month, or any part thereof. That at this

time the plaintiff is totally and permanently dis-

abled and has been since the date of his injuries.

WHEREFORE: Plaintiff demands judgment

against the defendant in the sum of Fifty-seven

and 50/100 ($57.50) Dollars per month from the

date of the said injuries, together with interest

thereon, at the rate of six per cent per annum, from

the several dates that the same became due and

payable, and for his costs and disbursements herein

incurred.

RALPH A. HORR,
Attorney for Plaintiff. [3]

United States of America,

State of Washington,

County of King,—ss.

Edwin J. Buzard, being first duly sworn, upon

his oath, deposes and says

:

That he is the plaintiff in the above-entitled ac-

tion; that he has heard read the foregoing com-
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plaint; knows the contents thereof and believes the

same to be true.

(Signed) EDWIN J. BUZARD.

Subscribed and sworn to before me this 8th day

of July, A. D. 1927.

[Seal] RALPH A. HORR,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Filed Jul. 18, 1927. [4]

[Title of Court and Cause.]

ANSWER.

'Comes now the United States of America, de-

fendant above named, by Thos. P. Revelle, United

States Attorney for the Western District of Wash-

ington, and Anthony Savage, Assistant United

States Attorney for said District, and for answer

to the plaintiff's amended complaint admits, denies

and alleges as follows:

I.

Denies each and every allegation contained in

ParagTaph I of plaintiff's amended complaint, ex-

cept that it admits that plaintiff enlisted in the

military service of the United States on March 31,

1917, and that he was honorably discharged on Feb-

ruary 6, 1919.

II.

Denies each and every allegation contained in

Paragraph II of plaintiff's amended complaint, ex-
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cept that it admits that on November 16, 1917,

plaintiff applied for and was granted War Risk

Insurance in the amomit of $10,000, payable in

monthly installments of $57.50 each in the event of

his death or total and permanent disability.

III.

Denies each and every allegation contained in

Paragraph III of plaintiff's amended complaint.

IV.

Denies each and every allegation contained in

Paragraph IV [5] of plaintiff's amended com-

plaint, except that it admits that a disagreement ex-

ists between the plaintiff and the Director of the

United States Veterans' Bureau entitling the plain-

tiff to bring this action.

For further answer and affirmative defense, de-

fendant alleges:

I.

That plaintiff's War Risk Insurance contract

lapsed for failure to pay the premium due July 1,

1919. That effective March 1, 1920, plaintiff rein-

stated five thousand dollars ($5,000) of term insur-

ance and converted this amount into an ordinary

life policy, on which premiums were paid to in-

clude May, 1920. That on November 3, 1920, plain-

tiff applied for reinstatement of the remaining five

thousand dollars ($5,000) term insurance, but this

application was rejected November 17, 1920, be-

cause the proper fomis were not executed, and the

remittance tendered for reinstatement of this in-

surance was refunded. That in the application for
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and the reinstatement of the five thousand dollars

($5,000) of term insurance on March 1, 1920, and

the conversion thereof into an ordinary life policy,

plaintiff represented that he was not then and there

totally and permanently disabled. That plaintiff

is therefore estopped from asserting permanent and

total disability prior to the date of the above con-

version.

II.

That according" to the allegations of the com-

plaint, the War Risk Insurance policy matured and

the cause of action accrued on June 18, 1918. That

this action was instituted July 18, 1927. That this

suit was not instituted within the time fixed by law,

as [6] more than six years have elapsed since

the alleged cause of action accrued.

WHEREFORE, having fully answered, defend-

ant prays it may go hence without day and recover

its costs and disbursements herein.

THOS. P. REVELLE,
United States Attorney.

ANTHONY SAVAGE,
Assistant United States Attorney.

United States of America,

Western District of Washington,

Northern Division,—ss.

Anthony Savage, being first duly sworn, on oath

deposes and says: That he is an Assistant United

States Attorney for the Western District of Wash-

ington, Northern Division, and as such makes this

verification for and on behalf of the United States

of America.
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That he has read the foregoing answer, knows

the contents thereof, and believes the same to be

true.

ANTHONY SAVAGE.

Subscribed and sworn to before me this 6th day

of January, 1928.

[Seal] S. M. H. COOK,
Deputy Clerk, United States District Court, West-

ern District of Washington.

Received a copy of the within this 7 day

of Jan. 1928.

RALPH A. HORR,
Attorney for Pltf.

[Endorsed] : Filed Jan. 7, 1928. [7]

United States District Court, Western District of

Washington, Northern Division.

No. 11,786.

EDWIN J. BUZARD,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

AMENDED COMPLAINT.

Comes now the plaintiff and for cause of action

against the defendant alleges as follows, to wit:

I.

That the plaintiff is a resident of Seattle, King
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County, Washington. That he enlisted for mili-

tary service in the United States Army, on the 31st

day of March, 1917, and served with the 9th In-

fantry, Company "M," 2nd Division, and was hon-

orably discharged on February 6, 1919, with Sur-

geon's Certificate of Disability.

II.

That in November, 1917, desiring to be insured

against the risks of war, the plaintiff applied for

a Policy of War Risk Insurance, in the sum of

$10,000.00, and that thereafter there was deducted

from his monthly pay premiums for said insurance,

and that the plaintiff believes that there was issued

to him certain War Risk certificates by the terms

of which the defendant agTeed to pay to the plain-

tiff the sum of $57.50 per month in the event he

suffered total and permanent disability to such an

extent that he would be unable to follow continu-

ously any substantially gainful occupation. [8]

III.

That on or about the 18th day of June, 1918,

while said policy was in full force and effect, the

plaintiff was struck by a fragment of high explo-

sives and gassed, from which time he has been to-

tally and permanently blind and disabled and un-

able to continuously follow any substantially gain-

ful occupation, and it is reasonably certain that the

plaintiff will remain totally and permanently dis-

abled throughout his lifetime.

IV.

That the plaintiff has made due proof of said to-
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tal and permanent disability to the said defendant

and demanded payment of the aforesaid amounts,

but the defendant has disagreed with the plaintiff

as to his claim and disability and has wholly failed

to pay to the plaintiff the sum of $57.50 per month,

or any part thereof. That at this time the plain-

tiff is totally and permanently disabled and has

been since the date of his injuries.

WHEREFORE plaintiff demands judgment

against the defendant, in the sum of Fifty-seven

and 50/100 ($57.50) Dollars per month, from the

date of the said injuries, together with interest

thereon, at the rate of six per cent per amium, from

the several dates that the same became due and pay-

able, and for his costs and disbursements herein

incurred.

RALPH A. HORR,
Attorney for Plaintiff. [9]

United States of America,

State of Washington,

County of King,—ss.

Edwin J. Buzard, being first duly sworn, upon

his oath, deposes and says:

That he is the plaintiff in the above-entitled ac-

tion; that he has heard the foregoing amended

complaint read; knows the contents thereof and be-

lieves the same to be true.

EDWIN J. BUZARD.
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Subscribed and sworn to before me this 22d day

of November, A. D. 1927.

[Seal] RALPH A. HORR,
Notary Public in and for the State of Washington,

Residing at Seattle.

Copy of within received this 5 day of Dec, 1927.

THOS. P. REVELLE,
Attorney for Defendant.

[Endorsed] : Filed Dec. 5, 1927. [10]

[Title of Court and Cause.]

ANSWER TO AMENDED COMPLAINT.

Comes now the United States of America, de-

fendant above named, by Thos. P. Revelle, United

States Attorney for the Western District of Wash-

ington, and Anthony Savage, Assistant United

States Attorney for said District, and for answer

to the plaintiff's amended complaint, admits, de-

nies and alleges as follows

:

I.

Denies each and every allegation contained in

Paragraph 1 of plaintiff's amended complaint, ex-

cept that it admits that plaintiff enlisted in the

military service of the United States on March 31,

1917, and that he was honorably discharged there-

from on February 6, 1919.

II.

Denies each and every allegation contained in

Paragraph II of plaintiff's amended complaint, ex-



vs. Edtvin J. Buzard. 11

cept that it admits that on November 16^, 1917,

plaintiff applied for and was granted war risk in-

surance in the amount of $10,000.00 payable in in-

stallments of $57.50 each month in the event of his

death or total and permanent disability while the

policy was in full force and effect.

III.

Denies each and every allegation contained in

Paragraph III of plaintiff's amended complaint.

[11]

IV.

Denies each and every allegation contained in

Paragraph IV of plaintiff 's amended complaint, ex-

cept that it admits that a disagreement exists be-

tween the plaintiff and the Director of the Veter-

ans' Buearu which entitles the plaintiff to bring

this action.

For further answer and affirmative defense de-

fendant alleges:

I.

That according to the allegations of the amended

complaint the war risk insurance policy matured

and the contract sued on accrued on June 18, 1918.

That this suit was instituted on July 18, 1927. That

the action was not instituted within the time fixed

by law as more than six years have elapsed since the

alleged cause of action accrued.

II.

That plaintiff's war risk insurance contract

lapsed for failure to pay the premium duly July 1,

1919. That effective March 1, 1920, plaintiff re-
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instated $5,000.00 of term insurance and converted

this amount into an ordinary life policy on which

premiums were paid to include May, 1920. That

on November 3, 1920, plaintiff applied for rein-

statement of the remaining $5,000 term insurance

but his application was rejected on November 17,

1920, because the proper forms were not executed.

That in his application for reinstatement of $5,000

term insurance and the conversion thereon into an

ordinary life policy as of the date of March 1, 1920,

plaintiff represented that he was not then and there

totally and permanently disabled. That plaintiff is

now estopped from setting up total and permanent

disability prior to March 1, 1920.

WHEREFORE, having fully answered, defend-

ant prays that it may go hence without day, and

that it may recover its costs and disbursements

herein as provided by law. [12]

(Signed) THOS. P. REVELLE.
THOS. P. REVELLE,
United States Attorney.

(Signed) ANTHONY SAVAGE,
ANTHONY SAVAGE,

Assistant United States Attorney.

LESTER E. POPE,
Counsel for United States Veterans' Bureau.

United States of America,

Western District of Washington,

Northern Division,—ss.

Anthony Savage, being first duly sworn, on oath

deposes and says: That he is an Assistant United

States Attorney for the Western District of Wash-
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ington, Northern Division, and as such makes this

verification for and on behalf of the United States

of America.

That he has read the foregoing answer, i^nows

the contents thereof, and believes the same to be

true.

[Seal] (Sgd.) ANTHONY SAVAGE.
ANTHONY SAVAGE,

Assistant United States Attorney.

Subscribed and sworn to before me this 19 day

of January, 1928.

S. M. H. COOK,
Deputy Clerk, United States District Court, West-

ern District of Washington.

Received a copy of the within answer to A. C.

this 19 day of Jan. 1928.

RALPH A. HORR,
Attorney for Plaintiff.

[Endorsed] : Filed Jan. 19, 1928. [13]

[Title of Court and Cause.]

REPLY.

Comes now the plaintiff and replying to the an-

swer and affirmative defense herein alleges as fol-

lows, to wit:

I.

The plainti:ff denies that his War Risk Insurance

lapsed for failure to pay premiums during 1919, or
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any other time, and alleges that he became totally

and permanently disabled prior to said date.

II.

Eeplying to the allegations in Paragraph I of de-

fendant's affirmative defense that in the applica-

tions therein mentioned he had represented that

he was not then totally and permanently disabled,

plaintiff alleges that he has not sufficient knowl-

edge of the said matter to answer upon information

and belief, and therefore denies the same.

And for a further reply and by way of affirma-

tive matter, plaintiff alleges:

I.

That when he signed the applications alleged in

said Paragraph I of defendant's affirmative de-

fense, he was incompetent to transact any business

whatever being in [14] great mental and physi-

cal pain and suffering and being at that time to-

tally blind. That the applications mentioned in

said Paragraph I of defendant's answer were all

printed forms and blanks and that everything was

filled out by the defendant's agent out of the pres-

ence of the plaintiff and were signed by the plain-

tiff upon the representation of the defendant's

agent that they were solely for the purpose of pre-

serving his then existing rights under the policy of

War Risk Insurance. That he was in entire ig-

norance of the contents or of the purport of said

applications and signed same under mistake and

misapprehension with the sole purpose of safe-
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gaiarding and perpetuating his then existing rights

under the contract of War Eisk Insurance.

II.

That the plaintiff alleges that the defendant suf-

fered no harm from any statements or representa-

tions made intentionally or unintentionally by the

plaintiff in the alleged applications for reinstate-

ment or conversion of his insurance. The plaintiff

further alleges that the defendant was not induced

to forego any of its rights by any such representa-

tions of plaintiff and that therefore the plaintiff is

not estopped from claiming rights under his con-

tract for total and pemianent disability since June

18, 1918. That at the time of said alleged repre-

sentations the plaintiff was totally and permanently

disabled.

III.

Eeplying to paragraph II of said affirmative de-

fense, the plaintiff denies that this suit was not in-

stituted within [15] the time fixed by law.

Plaintiff admits that this action was instituted July

18, 1927.

WHEEEFORE, plaintiff prays that he may re-

cover judgment against the defendant in accordance

with the prayer of his complaint, together with all

premiums paid by him since June 18, 1918.

EALPH A. HOEE,
Attorney for Plaintiff. [16]
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United States of America,

State of Washington,

County of King,—ss.

Edwin J. Buzard, being first duly sworn, upon his

oath deposes and says : That he is the plaintiff in the

above-entitled action ; that he has read the foregoing

reply; knows the contents thereof and believes the

same to be true.

EDWIN J. BUZARD.

Subscribed and sworn to before me this 12th day

of January, A. D. 1928.

[Seal] RALPH A. HORR,
Notary Public in and for the State of Washington,

Residing Seattle.

Copy of within received this 16 day of Jan. 1928.

THOS. P. REYELLE,
Attorney for Defendant.

[Endorsed] : Filed Jan. 16, 1928. [17]

[Title of Court and Cause.]

VERDICT.

We, the jury in the above-entitled cause, find for

the plaintiff and fix the date of his total and perma-

nent disability as from June 30, 1919.

H. F. DAILEY,
Foreman.

[Endorsed] : Filed Sep. 26, 1928. [18]
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United States District Court, Western District of

Washington, Northern Division.

No. 11,786.

EDWIN J. BUZARD,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

JUDGMENT.

The above-entitled cause having come on for trial

on the 25th day of September, 1928, before the

Honorable Jeremiah Neterer, one of the Judges of

the above-entitled court; the plaintiff appearing in

person and by his attorney, Ralph A. Horr, and the

defendant. United States of America, appearing by

Anthony Savage, Tom DeWolfe and Lester E.

Pope; a jury having been duly empanelled and

sworn to try said cause; and evidence having been

duly introduced by the plaintiff and by the de-

fendant, the attorneys for plaintiff and defendant

having duly made their arguments and the Court

having instructed the jury as to the law, and the

jury having duly considered the evidence and the

Court's instruction, did on the 26th day of Sep-

tember, 1928, return a verdict in favor of the plain-

tiff, declaring in effect that the plaintiff became

permanently and totally disabled on the SOth day
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of June, 1919, and entitled to receive the sum of

$57.50 per month, commencing on said date.

NOW, THEREFORE IT IS ORDERED, AD-
JUDGED AND DECREED, that the plaintiff have

and recover from the defendant, the sum of $6,-

376.57, that being the amount due on the $10,000.00

polic}^ of War Risk Insurance at the rate of $57.50

per month, commencing on said above date and

ending on the 26th day of September, 1928; [19]

said payments to be made as by law in such cases

provided.

IT IS FURTHER ORDERED, that Ralph A.

Horr, the attorney for the plaintiff, is entitled to re-

ceive from said judgment, as a reasonable attor-

ney's fee, for his services as attorney in the above-

entitled cause, the sum of $637.65 and to receive

the further sum of 10% of each and every payment

other than said $6,376.57, hereinafter to be made

by the defendant to the plaintiff, his heirs, executors

and assigns, in consequence of or as a result of the

entrance of this judgment, said payments, however,

to be made as by law in such cases provided.

Done in open court this 14 day of November, 1928.

11-14-28.

JEREMIAH NETERER,
Judge.

O. K. as to form.

LESTER E. POPE.

[Endorsed] : Filed Nov. 14, 1928. [20]
;
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[Title of Court and Cause.]

PETITION FOR NEW TEIAL.

Comes now the defendant, the United States of

America, by Anthony Savage, United States Attor-

ney for the Western District of Washington, and

Tom DeWolfe, Assistant United States Attorney

for the said District, and Lester E. Pope, Regional

Attorney for the United States Veterans' Bureau,

and petitions the Court for an order granting a new

trial in the above-entitled cause for the following

reasons, to wit:

I.

Error in law occurring at the trial and duly ex-

cepted to by the defendant.

11.

Insufficiency of the evidence to justify the ver-

dict.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, United States Veterans' Bu-

reau.

Received a co^j of the within petition for new
trial this 9 day of October, 1928.

RALPH A. HORR,
Attorney for Plaintiff.

[Endorsed] : Filed Oct. 9, 1928. [21]
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[Title of Court and Cause.]

HEARING ON DEFENDANT'S MOTION FOR
NEW TRIAL.

Now on this 15th day of October, 1928, Tom De-

Wolfe, Assistant United States Attorney, appear-

ing as counsel for the defendant, this matter comes

on for hearing on the defendant's motion for a new

trial, which is submitted without argument and the

motion is denied. An exception is noted.

Journal No. 16, at page 354. [22]

[Title of Court and Cause.]

NOTICE OF APPEAL.
To Edwin J. Buzard, Plaintiff Above-named, and

Ralph A. Horr, His Attorney.

You, and each of you, will please take notice

that the United States of America, Defendant in

the above-entitled cause, hereby appeals to the

United States Circuit Court of Appeals for the

Ninth Circuit from the judgment, decree and order

entered in the above-entitled cause on the 14th day

of November, 1928, and that the certified transcript

of record will be filed in the said Appellate Court

within thirty days from the filing of this notice.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Asst. United States Attorney.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.
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Received a copy of the within notice of appeal

this 29 day of Jan. 1929.

RALPH A. HORR,
Attorney for Plaintiff.

[Endorsed] : Filed Jan 31, 1929. [23]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above-named defendant, feeling itself ag-

grieved by the order, judgment and decree made and

entered in this cause on the 14th day of November,

1928, does hereby appeal from the said order, judg-

ment and decree in each and every part thereof to

the Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified in the assignment of

errors herein, and said defendant prays that its

appeal be allowed and citation be issued as provided

by law, and that a transcript of the record, pro-

ceedings and papers upon which said order, judg-

ment and decree was based, duly authenticated, be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit, as by the rules of said Court

in such cases made and provided.

ANTHONY SAVAOE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.
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Received a copy of the within petition for appeal

this 29 day of Jan. 1929.

RALPH A. HORR,
Attorney for Plaintiff.

[Endorsed] : Filed Jan. 31, 1929. [24]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS OF DEFENDANT.

Comes now the United States of America, de-

fendant in the above-entitled action, by Anthony

Savage, United States Attorney for the Western

District of Washingi:on, Tom DeWolfe, Assistant

United States Attorney for said District, Northern

Division, and Lester E. Pope, Regional Attorney for

the United States Veterans' Bureau, and in con-

nection with its notice of appeal herein, and peti-

tion for appeal herein, assigns the following errors

which it avers occurred at the trial of said case,

which were duly excepted to by it, and upon which

it relies to reverse the judgment herein.

I.

The District Court erred in denying defendant's

motion for a directed verdict at the close of the

plaintiff's case, which motion for directed verdict

was interposed on the following grounds

:

First: That the evidence adduced by the plain-

tiff is not sufficient to make out a prima facie case

which will support a verdict and which will justify

the Court in submitting the case to the jury.
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Second : On the ground that the evidence shows that

the man on or about March 2d, 1920, made applica-

tion to the Government for reinstatement of $5,000

of his War Risk Term Insurance and [25] repre-

sented that he was then in as good health as at dis-

charge and knowing, or being charged with the

knowledge that a policy of War Risk Insurance

under the law could not be reinstated, if and when

an ex-service man was permanently and totally dis-

abled, did make such representations and obtain the

reinstatement of his insurance ; and that

Third: On the ground that the evidence shows

that on or about March 2d, 1920, the claimant ap-

plied for a conversion of $5,000 of his War Risk

Term Insurance into an ordinary life policy and

that such application was accepted and a policy

issued; that the plaintiff by accepting such policy

is estopped to assert permanent and total disability

prior to that date; and, further, that by reason of

applying for and receiving such policy with dif-

ferent terms and conditions, there was a merger

which terminated all rights under the old War
Risk Insurance contract upon which this suit is

based.

To which denial the defendant took a separate

exception on all three grounds at the time of the

trial herein.

II.

The District Court erred in denying defendant's

motion for directed verdict at the end of the entire

testimony, which motion for directed verdict was

interposed on the following grounds

:



24 United States of America

First : That the evidence and the whole thereof is

wholly insufficient to sustain the allegations of the

complaint in that the plaintiff has failed to prove

he became totally disabled June, 1919, or at any

time while the $10,000.00 War Risk Insurance was

in force and effect ; and [26]

Second: The plaintiff is estopped from asserting

total disability on the date alleged on the complaint

for the reason, in March, 1920, the plaintiff applied

for the reinstatement of $5,000 term insurance and

stated in his application therefor that he was in as

good health as the date of discharge from service,

being possessed of full knowledge that he could not

reinstate his insurance while totally disabled, thus

representing to the defendant, he was not totally

disabled; that the defendant, through the United

States Veterans' Bureau, acting on and as a result

of said representation, did reinstate said insurance

and the plaintiff is estopped from asserting total

and permanent disability prior to said date.

Third : For the further reason, the evidence shows

March 2d, 1920, the plaintiff converted $5,000 of his

War Risk Term Insurance into $5,000 ordinary life

policy, which policy was issued effective March 1st,

1920, and by such actions, there was a merger into

said ordinary life insurance policy of War Risk

Insurance and said plaintiff is now estopped from

claiming any rights under said term contract, at

least to said amount so converted.

Fourth : Under the evidence before the Court, the

plaintiff is not entitled to recover in any event more

than $5,000 as the evidence conclusively shows
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$5,000 was merged into a Government insurance

policy of ordinary life insurance which contains

terms and conditions entirely different and benefits

now accorded to the plaintiff under his term in-

surance originally applied for and sued for in this

action and under which no claims are made by the

plaintiff in his complaint.

To which denial the defendant took a separate

exception on all four groimds at the time of the

trial herein. [27]

III.

The District Court erred in refusing to give de-

fendant's requested instruction No. 2, which re-

quested instruction is as follows:

"The words iDermanent and total disability may
be any impairment of mind or body which renders

it impossible for the one so afflicted to engage in

any gainful occupation continuously. You are

charged that the word 'continuously' as used by

this definition that I have given you means with-

out interruption or broken and must be given

a reasonable interpretation; for instance, it does

not mean that a man must work night and day,

Sundays and holidays, and week days. It merely

means that if he holds a position continuously with

satisfaction to his employer that he is continuously

employed. It must be given a common-sense con-

struction. It does not mean that one must be

employed every minute of his time to bring him-

self within this provision"; to which refusal the

defendant took timely exception herein.
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IV.

The District Court erred in refusing to give

defendant's requested instruction No. 3, which re-

quested instruction is as follows:

**If you find that the plaintiff worked as a clerk

from September, 1920, to June, 1921, for the Grays

Harbor Hardware Company at Aberdeen, Wash-

ington, at $100 per month and gave satisfaction

to his employer, that would be engaging in a gain-

ful occupation continuously, and if he did this he

was not permanently and totally disabled. Or if

you find from the evidence that he worked for any

other employer in any other gainful occupation

for a substantially long enough period of time,

then the same instruction applies"; to which re-

fusal the defendant took timely exception herein.

[28]

V.

The District Court erred in refusing to give de-

fendant's requested instruction No. 7, which re-

quested instruction is as follows:

"In determining whether or not Edwin J. Buz-

ard was permanently and totally disabled at the

date alleged in the complaint, you should take into

consideration the fact that he discontinued paying

the premiums upon his insurance policy on or about

July 1, 1919, and that no claim for insurance bene-

fits was made by him until several years thereafter.

It was peculiarly within the insured's power to

know his own condition, and the evidence as to his

conduct is entitled to great weight in determining

his physical condition and whether or not he was
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permanently and totally disabled at the time such

conduct occurred"; to which refusal the defendant

took timely exception herein.

VI.

The District Court erred in refusing to give de-

fendant's additional requested instruction No. 1,

which additional requested instruction is as fol-

lows:

"You are instructed that if you find that the

plaintiff on or about March 2, 1920, applied for

and was granted a conversion of Five Thousand

($5,000) Dollars of his war risk term insurance

into a Five Thousand ($5,000) Dollar policy of

ordinary life war risk insurance, then and in such

event, you are instructed that the plaintiff is not

entitled to recover on the insurance so converted,

and in such event, could not recover on more than

Five Thousand ($5,000) Dollars war risk insur-

ance"; to which refusal the defendant took timely

exception herein. [29]

VII.

The District Court erred in refusing to give

defendant's additional requested instruction No. 2,

which additional requested instruction No. 2, is as

follows

:

"If you find from the evidence that the plaintiff,

on or about March 2, 1920, applied for the rein-

statement of Five Thousand ($5,000) Dollars war

risk term insurance, and a conversion of the same

into an ordinary life policy of war risk insurance,

and said life policy was issued and that he stated
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in his said application therefor that he was in as

good health as at the date of his discharge from

service, then and in such event, you are instructed

that you cannot find the plaintiff to have been

totally and permanently disabled prior to the time

of said application for reinstatement and conver-

sion"; to which refusal the defendant took timely

exception herein.

yiii.

The District Court erred in denying the defend-

ant's petition for a new trial.

IX.

The District Court erred in entering judgment

upon the verdict herein, when the evidence adduced

at the trial of this action was insufficient to sustain

the verdict or the judgment.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Asst. United States Attorney.

LESTER E. POPE,

Regional Attorney, United States Veterans' Bu-

reau.

Received a copy of the within assignment of

errors this 29 day of Jan., 1929.

RALPH A. HORR,
Attorney for Plaintiff.

[Endorsed] : Filed Jan. 31, 1929. [30]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On the aiDplication of the defendant herein IT

IS HEREBY ORDERED that an appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit from the judgment heretofore en-

tered and fQed herein on the 14th day of Novem-

ber, 1928, be, and the same is hereby allowed.

IT IS FURTHER ORDERED that a certified

transcript of the record, testimony, exhibits, stipu-

lations and all proceedings be forthwith trans-

mitted to said United States Circuit Court of Ap-

peals for the Ninth Circuit.

Done in open court this 31 day of January, 1929.

JEREMIAH NETERER,
United States District Judge.

O. K. as to form.

RALPH A. HORR.
Jan. 29, 1929.

[Endorsed] : Filed Jan. 31, 1929. [31]

[Title of Court and Cause.]

MOTION FOR ORDER EXTENDING TIME
TO AND INCLUDING FEBRUARY 10,

1929, FOR FILING BILL OF EXCEP-
TIONS.

Comes now the defendant herein, by Anthony

"Savage, United States Attorney for the Western
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District of Washington, and Tom DeWolfe, As-

sistant United States Attorney for the same Dis-

trict, Northern Division, and Lester E. Pope, Re-

gional Attorney, U. S. Veterans' Bureau, and

moves this Honorable Court for an order extend-

ing the time for lodging bill of exceptions herein

up to and including February 10, 1929.

This motion is based upon the files and records

herein and upon the affidavit of Tom DeWolfe

hereto annexed.

ANTHONY SAVAGE,
United States Attorney,

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.

Received a copy of the within this day

of ,
19 .

Attorney for . [32]

United States of America,

Western District of Washington,

Northern Division,—ss.

Tom DeWolfe, being first duly sworn, on oath

deposes and says: That he is an Assistant United

States Attorney for the Western District of Wash-

ington, Northern Division, and as such makes this

affidavit on behalf of the United States of America,

defendant herein.

That on September 26, 1928, verdict was re-

turned for the plaintiff in the above-entitled cause,

and the time for filing bill of exceptions extended
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sixty days and the term of court extended; that

the transcript of record in this case was received

by the defendant only a few days ago and that

with all due diligence it was impossible for the

defendant to procure said transcript at an earlier

date. Affiant further states that authority to ap-

peal this case was only received from the Attorney

General on January 4, 1929; that while this cause

was tried in the May, 1928, Term, the term of

court was extended to the next term at the time

of trial. That affiant could not, with due diligence,

have procured authority from the Attorney Gen-

eral to proceed with the appeal at an earlier date.

WHEREFORE affiant prays this Honorable

Court for an order extending the time for filing

bill of exceptions herein to and including Febru-

ary 10, 1929.

TOM DeWOLFE,

Subscribed and sworn to before me this 8th day

of January, 1929.

[Seal]
'

S. M. H. COOK,
Deputy Clerk, U. S. District Court, Western Dis-

trict of Washington.

[Endorsed] : Filed Jan. 9, 1929. [33]
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[Title of Court and Cause.]

ORDER EXTENDING TIME AND TERM
SIXTY DAYS TO LODGE BILL OF EX-
CEPTIONS.

(Excerpt from Trial Record of Sept. 26th, 1928.)

On motion of the Government the time within

which to lodge proposed bill of exceptions is ex-

tended for sixty days and the term extended for

that purpose.

Journal No. 16, at page 305. [34]

[Title of Court and Cause.]

STIPULATION EXTENDING TIME TO AND
INCLUDING FEBRUARY 10, 1929, FOR
FILING BILL OF EXCEPTIONS.

IT IS HEREBY STIPULATED by and be-

tween the parties to the above-entitled action, by

and through their respective attorneys of record,

that the defendant in the above-entitled action may

have to and including February 10th, 1929, in

which to file and serve its bill of exceptions in the

above-entitled cause.

ANTHONY SAVAGE,
United States Attorney,

TOM DeWOLFE,
Assistant United States Attorney,

Attorneys for Defendant.

RALPH A. HORR,
Attorney for Plaintiff.



vs. Edwin J. Biizard. 33

Received a copy of the within stipulation this 9

day of Jan., 1929.

RALPH A. HORR,
Attorney for .

[Endorsed] : Filed Jan. 10, 1929. [35]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING FEBRUARY 10, 1929, TO
LODGE PROPOSED BILL OF EXCEP-
TIONS.

Now on this 9th day of January, 1929, upon mo-

tion and affidavit of Tom DeWolfe, Assistant

United States Attorney, an order is entered grant-

ing the defendant until February 10, 1929, to lodge

its proposed bill of exceptions.

Journal No. 16, at page 542. [36]

[Title of Court and Cause,]

ORDER FIXING TIME FOR SETTLING
BILL OF EXCEPTIONS.

Now on this 7th day of February, 1929, on oral

motion of Tom DeWolfe, Assistant United States

Attorney, time for settling bill of exceptions is

fixed for February 11, 1929.

Journal No. 16, at page 619. [37]
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t Title of Court and Cause.]

DEFENDANT'S PROPOSED BILL OF EX-
CEPTIONS.

BE IT REMEMBERED that on the 25th day

of September, 1928, at the hour of two o'clock

P. M., the above-entitled and numbered cause came

on regularly for trial before the Honorable Jere-

miah Neterer, one of the Judges of the United

States District Court, sitting in the above-entitled

court at Seattle, in the Western District of Wash-

ington.

Ralph A. Horr, appearing for the plaintiff, and

Anthony Savage, United States Attorney, and

Tom DeWolfe, Assistant United States Attorney,

and Lester E. Pope, Regional Attorney for the

United States Veterans' Bureau, representing the

defendant.

WHEREUPON the following proceedings were

had:

A jury was duly empaneled and sworn to try this

case, and Ralph A. Horr, attorney for the plain-

tiff, made an opening statement to the jury; the

defendant reserved its opening statement. [38]

TESTIMONY OF GEORGE CRANDALL, FOR
PLAINTIFF.

GEORGE CRANDALL, a witness called on be-

half of the plaintiff, being duly sworn, testified on

Direct Examination.

My name is George Crandall. I am an attorney
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(Testimony of George Crandall.)

at law practising in Seattle and formerly i3rac-

tised in Spokane, Washington. I Imow Edwdn
Buzard, plaintiff in this case and have known him
'since early childhood. Prior to his entrance in

the war I knew him and his family very inti-

mately. I saw him directly after he came out of

the service. The first time I saw him his father

brought him to my office and after that I saw him

many times. At the time he was brought to my
office with his father he was not able to get around.

He has carried a cane ever since he came back

from the war. His eye was injured; I saw the

scar. He would feel his way and would not recog-

nize those whom he knew except that he would

hear their voice. He could not show recognition.

When I saw him it was after the close of the war.

I cannot give the date. He was discharged, as I

remember it about 1919 or 1920. I saw the Buzard

boys many times. I have been at their house;

they have been at my office. He attempted for a

while to act as bailiff in Judge Webster's court.

I saw him attempt to perform the duties of a

bailiff. He was helpless. He sat near the Bench

and he would not be able to observe when they

handed him a paper and the paper would be handed

up by the Clerk. He really just sat there without

any duty. That is all. That was for a short

length of time. I have seen him since that time

here in the city of Seattle. He was unable to go

about; he had to feel his way. He apparently

moved without vision of any kind. [39]
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(Testimony of George Crandall.)

The witness, GEORGE CRANDALL, testified

further as follows on

Cross-examination.

I first saw him in 1919 or 1920. It was earlier

than 1921. It may have been as early as the fall

of 1919. I Imow it was before the fall of 1920.

It is my impression it was in the fall of 1919 when

his father brought him to my office. I remember

the boy coming to the office and of talking to his

father about him. I have a recollection of talk-

ing about the boy and his future with his father.

I have no distinct recollection as to the month.

My best memory is that it was the fall of 1919. It

might have been early in 1920. I would not be

able to give anything like a definite length of time

he worked in Judge Webster's court. It seemed

to me very short. I had occasion to be constantly

in the courthouse. That is my work—trying cases

and I would see Eddie Buzard there almost daily,

I should say. I talked with the boy. I talked

with Judge Webster about his problem. I am suffi-

ciently interested in the family and the boy to

know what the situation was. I observed he was

unable to perform tasks. It was not what I saw

him do; I saw what he was unable to do. He

groped about like he was in the dark. When

papers were handed to him at the Bench, he would

not observe them. The Court would say, "Hand

me the paper," and he would move his hand about

until it came in contact with the paper. It was a
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(Testimony of George Crandall.)

pathetic sight; something no one would forget,

having seen it once. I would not venture to say

how long he was in Judge Webster's court

—

whether it was a month or three months. My
memory would be more possibly like two or three

months. I would not attempt to give the date that

he worked there. It was later than 1920. It

might have been [40] in 1921 but I would not

attempt to be definite on that. I would say 1920

or 1921. I think not as late as 1922.

TESTIMONY OF CARL ALBERT HONN, FOR
PLAINTIFF.

CARL ALBERT HONN, a witness called on

behalf of the plaintiff, being duly sworn, testified

as follows on

Direct Examination.

My name is Carl Albert Honn. I live in Aber-

deen and have known the plaintiff in this case since

1920. I did not serve in the army with him. I met

him several times through my brother in about

March, April and May of 1920. I met him in

various places. The first time I met him was in

a car in Seattle. The first time I met him, in ac-

knowledging the introduction, he put his hand out

and you would have to feel for, or reach over to

get it ; he would not know where your hand was at

;

in getting out of the car he would feel for the door

to feel for the handle to get out. He was always

helped out of the car. That was in 1920. I saw
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(Testimony of Carl Albert Honn.)

him several times in March, April and May, 1920.

I have observed him since that time. I have lived

with him since then in Aberdeen. I lived with him
from about 1924 until 1927.

Mr. HOUR.—Will you admit he was totally dis-

abled after August 4th, 1922 ?

Mr. POPE.—We will admit he became perma-

nently and totally disabled after August 4th, 1922.

The witness, CARL ALBERT HONN, testified

further as follows on

Cross-examination.

I first met Eddie Buzard about March, 1920. He
was doing nothing that I knew of. I was in the

automobile [41] business here in Seattle. I did

not live with him then. I met him through my
brother. The first time I met him was out at the

house where I was living. My brother had him

in a car with him, I recall that it was March,

April or May that I met and saw him because my
brother and I both left in August for a vacation and

shortly after he went to California. If you went

to shake hands with him he did not know where you

were when he put his hand out. He could not tell

anything about where your hand was. You would

be standing two feet to one side; he would put his

hand out in front. I would judge from that he

could not see to read or write or anything of that

kind. If I found out that he could read or write

I doubt whether or not that I would conclude that
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(Testimony of Harold France.)

lie could see my hand. He never read anything in

front of me. I know he could not see my hand.

TESTIMONY OF HAROLD FRANCE, FOR
PLAINTIFF.

HAROLD FRANCE, a witness called on behalf

of the plaintiff, being first duly sworn, testified as

follows on

Direct Examination.

My name is Harold France. I live in Seattle

and am acquainted with Edwin Buzard. I have

known him for about fifteen years. I knew him

before he went into the service. Before he went

into the service his eyesight was good. I have seen

him since he got out of the service. That was in

1919 or 1920 in Seattle, near the Frye Hotel. I

spoke to him and he did not recognize me. I told

him who I was. Some one was with him. I noticed

he had a cane in his hand. I did not offer to shake

hands. He did not recognize me. I saw him the

day before he left his home to join the army. I

was intimately acquainted with him and went to

school with him and we knew each other very well.

I have [42] seen him on a couple of occasions

since that time at his home. He was just there

doing nothing. I could tell something about his

condition. I have not seen him for a couple of

years. I offered to shake hands with him and he

could not see my hand. He kinda crawled about.

This was on several occasions last fall and this
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(Testimony of Harold France.)

spring. The next time I saw him was in November,

1927. To all appearances the same condition pre-

vailed when I saw him in 1927 as when I saw him in

1919.

The witness, HAROLD PRANCE, further testi-

fied as follows on

Cross-examination.

I first saw him in 1919 and 1920. It could not be

in 1920 and it could not be the latter part because

it was in the summer, the summer of 1919 or 1920.

To all appearances his condition is just the same

now as it was then, so far as I can tell. Between

the times of our first and second meeting his con-

dition was just the same.

TESTIMONY OF F. E. MULNIX, FOR PLAIN-
TIFF.

P. E. MULNIX, a witness called on behalf of the

plaintiff, being duly sworn, testified as follows on

Direct Examination.

My name is P. E. Mulnix. I am the National

Laison officer for the Disabled Veterans and have

been acquainted with the plaintiff since the fall of

1919. I observed him at that time. I was attempt-

ing to have him join the Disabled American Vet-

erans. He had the appearance of being blind and

his actions so indicated. He sought his way by

feeling and not by observation and that was in 1919.

I have seen him constantly since that time up to the
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(Testimony of F. E. Mulnix.)

present time. In 1919 and 1928 he moved by feel-

ing and not by observation. [43]

The witness, F. E. MULNIX, testified further as

follows on

Cross-examination.

I saw him in the fall of 1919, I could not place

the month. It was before the early part of 1920.

He was not doing anything at the time that I know

of at the time I saw him. I could no tell you where

he was living. I saw him at the veterans' meeting.

He was wearing glasses at that time. The next

time I saw him after the meeting in 1919 was the

latter part of 1920. I saw him more than one in

the fall of 1919. Previous to November, 1919, I

saw him on an average of once a week at the Vet-

erans' meeting. The first time I met him was

1919 in that period.

TESTIMONY OF DAVID O. KEELOGG, JR.,

FOR PLAINTIFF.

DAVID a. KEELOOG, Jr., a witness called on

behalf of the plaintiff, on being duly sworn, testi-

fied as follows on

Direct Examination.

I have known Eddie Buzard since 1921 and saw

him in Aberdeen, Washington, and have seen him

since that time. I saw him in 1921, in October or

November. I was introduced to him and naturally

started to shake hands with him. He more or less
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(Testimony of David G. Keelogg, Jr.)

groped around to locate my hand. He apparently

had to be helped through the lobby of the hotel,

steered past the chairs. He carried a cane. I

don't remember whether he was led by this man he

was with or not, but as he went out he was. I have

seen him since that time and saw him to-day. Ever

since I have known Mr. Buzard his actions have

been very much the same; that is, he is constantly

forced to grope for anything he wans^; I have

watched him in his home and he stumbles over any

piece of furniture that has been moved. I can cite

various incidents where someone shifted a chair

—

which was usually in one position and he [44]

would walk into it just as fast as though he ex-

pected it would not be there. I saw him fall down-

stairs one day; somebody had put a basket in his

way ; ever since I have known him, his actions were

much the same in that directio; he is simply at a

loss as to what he is going into.

The witness, DAVID G. KELLOGG, Jr., fur-

ther testified as follows on

Cross-examination.

T saw the plaintiff the first time in October or

November in the winter of 1921 at the Fairmont

Hotel in Aberdeen. He was with Mr. Hunt, who

owned the garage at that time. I was down there

on business calling on the garages, and Eddie

Buzard and Mr. Hunt came into the lobby. I was

with Eddie Buzard probably an hour at that time.
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(Testimony of David G. Keelogg, Jr.)

I sat around talking and could not tell how long it

was. Mr. Hunt was the man he came with and

also the man he left with. The next time I saw him

was probably three months later. It may have been

six months later. I made a trip to Aberdeen every

three months and at that time I went out to Eddie

Buzard's house, his father-in-law's house, and I

met him out there many times. I did not see him

every trip, but at least every other trip until 1924.

In 1924 I moved to Aberdeen and lived at Eddie

Buzard's house. I visited with his father-in-law

in 1921 and visited with him in 1921 and have been

on quite friendly terms with him since.

TESTIMONY OF MRS. LOUISE BUZARD,
FOR PLAINTIFF.

MRS. LOUISE BUZARD, a witness called on

behalf of the plaintiff, being first duly sworn, testi-

fied as follows on

Direct Examination.

My full name is Louise Buzard. I am the wife

of Eddie. I have been married to him 91/2 years.

I knew Eddie [45] before he went overseas. I

was engaged to him and when he came back I

married him. When he got off the train I didn't

know him. I met him at the depot at Camp Lewis,

Washington. Mother went over and got hold of his

arm and she was the first one to recognize him. I

was married right afterwards. I have lived with

him ever since. The first time I saw him he didn't
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(Testimony of Mrs. Louise Buzard.)

recognize me. He is better now than when he first

came home, when he was absolutely helpless and he

is lots better now than before—physically and men-

tally. He was a nervous wreck and he has gotten

back on his feet that way. When he first came

home I always had to take care of him. I spread

his bread and cut his meat and anybody that stays

in my house knows that. He had a hard time learn-

ing to eat first. I cut his meat and spread his

bread and fixed the cream and sugar in his coffee

and if he had pie, I said so, or any dessert, I said

so. I did that when he first came home and have

been doing that ever since I have been married

to him. Ever since he came back.

The witness, LOUISE BUZARD, further testi-

fied as follows on

Cross-examination.

We were married in September. His control of

himself is better now than when he first came home

;

he is more used to his disability ; he can take better

care of himself now than when he first came home.

I think after ten years of disability a person gets

more used to themselves and their surroundings.

His eyesight got worse when he first came home.

He could not distinguish anything and never has

been able to. He cannot see daylight from darkness

now. After he got home he learned to read Braille

;

that was later. Up to 1920 he never read. I was

paid by [46] the Government to read to him so

many hours a day. When he first came home that
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I know of there was not anything that he could read.

I was hired to read to him by the Government in

1921. I have always read to him. He was pushing

big boxes around the Grays Harbor Hardware

Company. He did that to support my boy and

myself. At the time he was working there he could

not read that I know of. I know he pushed boxes

around and was making $135.00 a month from the

Govewment and because of us he went down there

and got the $135.00 to keep us going; otherwise

he never would have been able to. As a matter

of fact, he got $135.00 from the Government and

that was all he got. As far as I know he did not

get $100 a month from the company. He could only

write if you held his hand. He could not read when

he came home from the Service that I know of. I

have always had to help him around, or else my
father or my mother have. He has never seen me
or my children.

TESTIMONY OF LYMAN A. BUZARD, FOR
PLAINTIFF.

LYMAN A. BUZARD, a witness called on behalf

of the plaintiff, being first didy sworn, testified as

follows on

Direct Examination.

My name is Ly ;cian A. Buzard. I am a brother

of Eddie. I have known him ever since his birth.

I was in the service with him in France. I was

in the same outfit with him on the 18th of June,
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1918. We were together at that time and were on

what they called the front line and there right to

the left of Belleau Wood—we called it all Belleau

Wood, but it was more to the left of the central

spot; we were under fire. I served in the same

outfit and company with Eddie but not together,

not side by side. He was away, I imagine half a

block or a block away [47] from me and we were

being shelled heavy that day and all that night and

some of the boys were killed in the woods there

and it was more or less a barrage and that lasted

all that night and the next day and in the after-

noon, why I was looking for Eddie and I didn't

know what became of him and I found him in a

dug-out and at that time he was in very bad shape.

I did not know at the time he was wounded until

I got him out and found from all appearances he

was gassed; he was throwing up—gas don't affect

you at the time ; sometimes it will affect you ; if you

get enough, it will kill you instantly but, or-

dinarily, we were told at the Front if we had the

slightest knowledge of gas in our system, to lay

down, not to exercise, and he was in this trench

and I got him out and he was throwing up and I

imagined he had had gas in his system four or five

hours and he was very weak and I started back to

the First Aid Station with him, which I judge was

two and a half or two miles from where we were

at and I had my arm around his neck taking him

back and we had gotten about a half a mile from

the First Aid Station and I heard a shell come
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over, a large shell, and I said to Edd—at the time he

was in a more or less semi-conscious stage—and I

said "duck" and we laid low. I said, "Here is

where two brothers get it together," and Ed fell

on me and I went down and the spray of the shell

came over me and tore my clothes and when I

looked up Ed was bleeding over his head and I put

a bandage on him and he was unconscious at the time

and I got hold of him and put him on my shoulder

and started back to the First Aid Station and I got

him—it was called First Aid; it was a cellar in the

ground of a house that had been demolished and

they were using this cellar for [48] for First

Aid and I got him down there and I said to the

Doctor—I told him the circumstances and one thing

and another and he examined him and I asked the

Doctor at that time to give me a slip so I would

have it when I got back to the outi/t. It was the

law you could not leave your outfit regardless of

brother or nobody. No assisting. But it was a

case of getting him ofli the Front as soon as possible.

I didn't care what the law was. I was wounded

later. I didn't see my brother again until March,

1919. I guess it was in the fall, when I came and

took him to Aberdeen. I don't think he rejoined

his outfit. When I left him I didn't know whether

he was dead or alive. When I saw him after that

it was in Spokane. I saw him at my folks' home.

He was helpless at that time. He would go around

the house there feeling his way and tripping on

objects and he could not observe anything. I
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stayed with him in 1919 until I left Spokane—that

was about the 1st of January, 1920. He was still

at home. At that time he was not carrying on or

doing any work. I was over to see him at the

home continuously. I moved over here to Seattle

in 1921. About a year after I saw him. I saw him

over here in Seattle, at Medina. We were living

across Lak Washington. Even at Medine he had

to feel his way around the house. He felt around

and was not able to cut his meat. His wife would

do that for him and tell him what the various

things were before him and then he would do what-

ever she said and he would start to go at it. When
he went out of the house he was always assisted.

He was always assisted when outside of the house.

He had his cane and would feel his way; that is,

if a person was with him. He was not sure of him-

self ; he would not depend on any one to take him

around, but he would feel his way. He was led

around; I [49] don't think there is anything

more to say.

The witness, LYMAN A. BUZARD, testified fur-

ther as follows on

Cross-examination.

I have seen my brother quite frequently lately.

I see him about once a month. I am living now on

Phinney Ridge in Seattle and I am married. I

have seen him on and off since he got out of the

service. I saw him when he was injured and then

I didn't see him for perhaps six months after that
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time. I didn't see him until after he was out of

the service. I was in the same company with him

at the time of his injuries and he was left at the

First Aid Station; that is the last I saw of him.

He was taken out of the company. It was approxi-

mately six months after I got out of the service

that I saw him again. It was before he was mar-

ried. He came from Aberdeen to Spokane. He
was married the first part of September. Then I

saw him quite frequently until about January and

then it was about six months. When I first saw

him after I got out of the service there was

not anything he could see. He had glasses on at

that time. When he was wearing those glasses he

could not get about by himself. I never saw him

read anything. He could not go anywhere alone.

When I first saw him in 1919 he was at home. I

don't recall whether I met him at the depot or not.

I cannot say. That was in Spokane. I was living

with my folks at that time. That was before the

time he worked for Judge Webster. He was not

working when I was there. He was not doing any-

thing. When I saw him in 1920 he was not work-

ing. I am familiar with his signature and will

state that the document marked Government's Ex-

hibit "A-1" headed "Report of Physical Examina-

tion" apparently seems [50] to be signed by my
brother. The same condition exists with reference

to Government's Exhibit No. "A-2" and to the

docimient headed "Application of Disabled Person

in the Service for Compensation." He also signed



50 United States of America

(Testimony of Ljonan A. Buzard.)

Government's Exhibit "A-2" headed "Application

for Reinstatement of War Risk Insurance," dated

November 3, 1920; also he signed Government's Ex-

hibit "A-1" headed "Application for Reinstate-

ment of War Risk Renewal Insurance" and dated

March 24, 1920; also Government's Exhibit "A-2"

with special reference to the document, marked

"Application for Conversion of Government War
Risk Insurance"; also Government's Exhibit "A-2"

headed "Application for Insurance" and dated No-

vember 16, 1917 ; also Government 's Exhibit '

' A-3, '

'

letter dated December 23d, 1919. The same thing

is true with reference to Government's Exhibit

"A-4," and Government's Exhibit "A-5," and in

Government's Exhibit "A-5," the other letters in

these exhibits where the letter is in handwriting,

the handwriting appears to be my brothers.

Whereupon all of the above-mentioned exhibits

were offered in evidence without any objection hav-

ing been interposed, the admission of the same hav-

ing been stipulated by counsel for the plaintiff.

Whereupon Government's Exhibits "A-1" to

"A-16," inclusive, with the exception of Exhibit

"A-6," were offered in evidence as a part of the

cross-examination of the witness Lyman Buzard,

no objection having been made to said exhibits on

the part of the counsel for plaintiff. [51]
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TESTIMONY OF EDWIN J. BUZARD, IN HIS
OWN BEHALF.

EDWIN J. BUZARD, the plaintiff herein, be-

ing first duly sworn, testified as follows on

Direct Examination.

My full name is Edwin Buzard. I am the plain-

tiff in this action and enlisted in the United States

Army March 31, 1917. I served the first part of

my enlistment in the United States Army at Camp
Murray, which was up until October, and from

that time on, from October to November, at Camp
Mills, and the latter part of November, was on my
way to France. I served in France until I was

sent back to the United States. During that pe-

riod of time that I was in the United States Army
I entered into a contract relative to the payment

of insurance in case of total disability. The date

of the contract was on or about November 17 at

Camp Mills of the United States Army. I arrived

in France on the 26th or 27th day of December, 1917,

anyway I was on a box-car going towards the front

New Year's Day, 1918. In June, 1918, I was in

what they called Belleau Wood. I was getting

ready to go into the lines. An artillery barrage

was thrown over me and I was gassed at that time.

I could not tell you what became of me after I was

gassed because I do not abolutely know what hap-

pened to me from that time on. I saw my brother

on the 18th in the afternoon about 2 o'clock. I

was in the line. When my brother came up to get
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me I was in a dug-out. I was sick. I did not

know what it was all about. We started back to

First Aid. I rested about seven or eight times in

a mile and a half and I was hanging on to him.

I was so weak and I heard a shell. I did not

know where it was coming or anything about it and

the next thing I knew, I heard the bang and that

is all I know—whatever happened to me. I [52]

recovered consciousness in Annex 26, Belleau,

France. I was sent to the hospital there. I was

laying in the hospital there and an old Buddy of

mine came in who was wounded at the time and

I talked with him and he asked me if I knew where

I was—I could hardly talk above a whisper. At

the time I was there I was unable to see anything.

From Annex 26, they classified me there as D,

whatever that is; I don't know what the Govern-

ment ratings are. I was taken and given a guide

and sent to some place in France and located in

Base Hospital No. 8. From Base Hospital No. 8

I was sent back to the United States, Fox Hill,

Staten Island, Evacuation Hospital No. 2. When
I got back there I don't know the exact dates—

I

know the Armistice had been signed—in fact I be-

lieve I was on the water coming back—what ship

it was I cannot tell you, but when I came back, I

was in Fox Hill, Staten Island; it was after the

Armistice was signed because they were very glad

to send telegrams for you home free of charge and

that was the first time I was able to tell them I

was back to the States. I was taken care of by the
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nurses in the hospital. I was there, I would judge,

a month or so because it was not long because they

took a bunch of us fellows who had eye trouble and

took us down to Hospital No. 11. From No. 11

—

I was there I would say just two weeks eMore I

was shipped home and discharged on February 6th,

1919. I then came to Camp Lewis. I was at

Camp Lewis about two weeks. They wanted me
to go into the hospital there and I would not go

because I wanted to go home. At Camp Lewis I

met my wife and my father. I did not go on home

again then. I could not go home. I went down

to Aberdeen and lived a while. I got married.

From Aberdeen I went home and stayed home. I

tried to take training. [53] Well, my rating

when I came out of the Army was so small, I was

a year trying to get something from the Govern-

ment. I was trying to get back treatment; I tried

everything to do something; I was in poor shape.

I weighed 98 pounds when I came out of the ser-

vice. My lungs were badly affected and are to this

day and I thought I could go back to the United

States Government for compensation. I have

heart trouble and a few other things in connection

with the service and I went home and when I got

there, I soon had obligations to meet in my home.

I went to take training under the United States

Government and asked them if there was some

kind of training I could take. The first training

I got from the United States Government, they

wanted me to go to the University of Washington
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and take up an engineering course. I had no edu-

cation. I had an 8th grade education; I was a

good student, as far as the average brains, but I

had no high school and I did not know nothing

about college. I went to the University of Wash-

ington and tried to do something at the University

of Washington, to take some gainful occupation;

I was let out of the University of Washington be-

cause I could not make the credits—what the other

students were. I did not read anything. The

classes at the University of Washing-ton were all

oral to me. I took no examination. I took nothing.

After I got out of the University I came home.

The first training I took before the University

business came up—no, it was afterwards. The

University was the first training I took after I

came back. My father, being a life insurance man,

all I did was to ride around in a car with my father

to keep him company while he sold insurance. The

last training that I had was in the Grays Harbor

Hardware [54] Company in Aberdeen. My
training there consisted of work in the warehouse.

I filled orders for nails, kegs of nails, etc. With

reference to my eyesight, I could distinguish if

something came up close to me, I could not tell you

exactly what it was but I had a fair idea by get-

ting ahold of the thing. In this work I was sepa-

rating different products; taking merchandise that

came in in big quantities, boxes, etc., and I was

working with another man who happens to be dead

now; he used to help me and I would help him,
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putting boxes together. I was in training with the

Government, I was not paid anything. I was down

there taking that training. They did not pay me any-

thing. I was taking training, pushing boxes of nails

around and bolts. Then I went to the United States

Blind School, Baltimore, Maryland. I was taken

back there on account of being so helpless, to be edu-

cated, as a blind man, by the United States Gov-

ernment. They taught me Braille, typewriting,

basketry and oral arithmetic. After I left the

school I never did anything. I could not follow

teaching because the things I know there is no sale

for. I have been living in Seattle for the last 4

years, or 3 or 4 years. When I fii'st got out of

the army my mother-in-law was the first person to

see me, or my wife's mother and my father. At

that time as far as my eyesight was concerned, I

could not distinguish people. I could never distin-

g*uish anybody. I go by the voice to-day. 20 years

from now—I can tell the name. I have never seen

my boy or my wife. Since the time I got out of

the army I have not been able to do anything. I

have never since that time been able to carry on any

gainful occupation. I can write but I can't read.

I have not been able to read since [55] I left the

service.

The witness, EDWIN J. BUZARD, testified fur-

ther as follows on

Cross-examination.

I was discharged from service on February 6,
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1919. As far as I know my premiums were paid

up to June, 1919. As far as I know it was paid

out of my pay from the Government. I know

nothing to this day what it was; it was taken out

of my pay; how much it was I cannot tell. I paid

nothing after I was discharged that I know of. It

it was taken out after I was discharged and taken

out of my final payment after discharge, I don't

know how much it was or anything about it ; I have

no receipt to show for it and no other ex-service

man has anything to show for what he paid in the

army. I did not apply for reinstatement on March

2d, 1920, of $5,000 on my insurance. They came

to me and asked me, on account of being in such bad

health, and Fred Mace came to me and said, "I

will get some insurance for you," and he says,

"Will you sign it?" and I signed it and that is all

I know about it. I did not apply for conversion

of $5,000 of my insurance. It was brought to me

to sign by Fred Mace. He made them out him-

self and brought them to me to sign, is as much as

I know. I don't know who he was employed by;

If I luiderstand it, he was hired by the Govern-

ment or else I would say he was hired by the Gov-

ernment; I could not swear to that but he main-

tained his office in Spokane to take care of the re-

instatement for the disabled men—what his duties

were I cannot tell you. He had known me for

years and he was looking out for the welfare of my
family. I do not remember that I signed blanks

applying for the reinstatement. [56] All I know,
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they brought it out and at that time, I was in bad

shape and to tell you just what I signed, I could

not tell you to this day. I cannot answer it. I

don't remember ever paying anything that I know

of. I did not have any to pay that I know of. It

that was paid, that was paid by my father; it was

not paid by me. I cannot tell you how much it

was; I don't know anything about it. I don't re-

member what the forms are. I don't know what

you are talking about as far as the forms. Mr.

Mace did not say anything to me; he says, "Sign

this—that is all there is to it," and I says, "All

right, I will sign it," and I says, "If it does my
family any good, why, all right," but I was under

the impression at the time that I signing to get my
Government insurance paid to me, not for me to

take out more insurance; but I paid it rightfully in

the service and I was entitled to it. I do not re-

member writing a letter to the Bureau concerning

this insurance on or about December 13, 1920, re-

questing cancellation of the policy on which I had

made a payment of $19.50 and that they should re-

turn the money to me and writing a letter about

my insurance. You asked my brother to verify the

signature. I don't know that I did on that letter.

If he verifies it, I did, and if not, I did not.

Q. Do you remember writing the Bureau about

the insurance on about November 27th, 1920, in

which you said you received their letter of Novem-

ber 18, 1920, and wished to state you did not

want said insurance, that your wife and baby could
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not live on the 240 installments and in which you

stated you tried to take out the insurance to help

your wife and in which you asked them to return

the $19.50 for which you sent payment on the in-

surance ?

A. I cannot get it the way you put it. [57]

Q. Do you remember when you did apply for this

insurance that you paid the premium to include

May, 1920, and that you did not pay any premiums

on that converted policy thereafter?

A. I don't remember just the way you put it; I

don't get it the way you put it.

Q. Do you remember when you did reinstate and

convert the $5,000 of insurance on March 2d, 1920,

effective March 1st, 1920, that you paid the pre-

mium to include May, 1920, on this converted pol-

icy of insurance and that you did not pay any pre-

miums on it after May, 1920?

A. That I did not? I don't know. I can't an-

swer—whether it was Dad or my wife; I don't

know. At that time I tried to get them to take it

out of my training pay for my insurance and was

not accepted under those terms. When I first got

out of the service I did not work. I never have

worked to call it work. I never have drawn any

wages. I will take that back. I will say I did

when I was at Judge Webster's court. My com-

pensation had not come through. That is, the

amount at that time was not paid up until some

time in 1919 or 1920, along in there. I was at

home and I had no support and Judge Webster un-
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der courtesy asked me if my brother would not

bring me down to go in his court and sit there, even

if I only could, he would appreciate it because he

has known us all our lives; in fact, my brother was

the first bailiff in his court. I remember the first

check I got from the Government was when the

Sweet Bill raised the compensation of ex-service

men and I got—from the Government and I had to

pay back to the United States Government $100.00

on the installment plan of $10.00 a month; that is

the first check I got from the Government, [58]

I remember that very well because they made me
pay it back. If I remember right, I don't remem-

ber of getting the monthly payment—it was quite

a while—it was up around in December that I got

a check of, well, it w^as several hundred dollars

—

I will stop and think how much money it was—

I

can't think the amount of money; instead of get-

ting a monthly payment each month, it was a long

time before I got it; I remember the first check I

got because it was a Godsend to my family. As
I remember, it was somewhere along in December,

1919, I got this one check; I don't remember get-

ting a monthly check at all; it came all at once,

if I remember right; Mrs. Buzard read the notice

on it for over so many months; it was marked on

it; I cannot tell you just how it was worded nor

anything like that; I know I got one big check,

whether for $500.00 or $700.00—it seems like it

was around those figures. I went into Judge Web-
ster's court in 1919. I have forgotten what time
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it was. I cannot say exactly what time it was. It

seems to me that it was 1919 or the early part of

1920; that was before I ever took any training.

At that time I was drawing my compensation and

not training—I had not entered training at that

time—vocational training that is. I was drawing

$56.00 per month compensation at the time I went

to work for Judge Webster. I worked at Judge

Webster's court about three months. If I worked

—I don't really believe you could call it work. I

sat there and any man who wanted to ask me to

hand him something and I put my hand out like

that, and I would hand it up to Judge Webster.

I was the one who sat there and opened court. I

know a bailiff, if he has a jury case held over

—

as I understand Mr. Galbert the regular bailiff at

Judge Webster's court, would take the [59] peo-

ple down to dinner and bring them back. I did

not. If I went with him; I stayed all night; he

would take care of me to keep him company; he

was an old Civil War Veteran. I cannot tell you

exactly how much they paid me while I was in

Judge Webster's court. I don't remember. I

went from Judge Webster's court and took train-

ing. Either I took training or lived on the com-

pensation the Government paid. I had to go back

and live on $56'.00 a month. If I recall, it was

somewhere around there. I am not very far off;

it may have been $33.00 or $56.00, along in there.

If I did not takm^ training under the Federal

hoard at that time, I had to go back on the com-
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pensation the Government said. I would take any-

thing for the support of my family, which at that

time meant $135.00, or somewhere around there;

I think the compensation to me was $80.00 and

$20.00 for the wife and so much for each child.

The first training I took was supposed to be taken

at the University of Washington. I did take train-

ing there. To be honest with the jury I took the

training to support my family. I took anything

they could give me. I knew I could never carry

on. I took it to prove to the United States Gov-

ernment I was totally and permanently disabled. I

complained to the Bureau in Seattle, but had no

recognition until I was taken from the State of

Washington back to Baltimore to the United States

Blind School and that was the first rating that came

through. I never made any claim to the United

States Veterans' Bureau that I was permanently

and totally disabled before I went into training,

or signed any letters or made any written state-

ments to them before I went into training, that I

was permanently and totally disabled. [60] It

is true that at that time I took training in order

to improve myself and that I could see to a cer-

tain extent. I took training to show them that I

was not afraid to try to take training or if, to-day,

there is anything I can make an honest living at,

I am willing to take it and I tried to; that I was

not sitting down and twiddling my thumbs and

begging for help I was not entitled to. I was tak-

ing training in order to try to fit myself to hold
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down a job. If I could take something that was a

gainful occupation to me that will be all right. I

told the man who took me out that I didn't want

training. He says, "Try it and if you don't fit in

here we will put you some place else," and that is

the fact with every ex-service man taking training.

I was taking training to fit in some occupation I

could follow. I remember writing some letters to

the Veterans' Bnrea in 1919 and 1920. I could

write at that time but I couldm't read. When I

wrote a letter on or about December 3, 1919, to the

Veterans' Bureau stating, "As to my eyes, in the

last month, they have improved a great deal; the

soreness has left my right eye and my left is now

up to 20/30 's with my new glasses, which I can

see with now a great deal better," when I wrote

that letter I had gotten glasses and I was under the

care of physicians and I was taking treatments

every day and when I got those glasses, it made

things not as blurred but I could make the object

out but the color, I could not tell you the color of

it ; I could not see a face but it was what I was hop-

ing it was proving that it would come back. I

could not tell you the standard eye test. I am not

a doctor. In that letter I was tr3dng to show the

Government my eyesight was improving. The

[61] Government had sent me the glasses. That

improvement didn't last long. I was hoping that

my left eye would be O. K. At that time I could

not see to write my own name. I have never been

able to see things since my discharge. When I
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was working in tlie Grays Harbor Hardware Com-

pany my duties of training was to help in the rear

of the store. I didn't receive any pay from it.

They never paid me a cent and they never made

any deposits to my credit as wages. I received

from them my training. My training pay at that

time was $135.00 or $140.00. $135.00 part of the

time and $140.00 the rest of the time. I only had

one child when I was down in Aberdeen. The

other boy was born in 1922. My duties at the

Grays Harbor Hardware Company was anjd^hing I

wanted to do. When Mr. Reynolds down there

wanted me to do something he came and got me and

told me what to do. My wife was employed as a

reader to read to me in 1921. She was the first em-

ployed reader I had had. When I went to the

University of Washington in 1919 I took business

salesmanship oral, economics and typewriting. I

went there for three months in the summer of 1919,

the months being June, July and August. I quit

because I could not carry all of the subjects I was

taking. I could not read to get my lessons. I

could not read to pass my examinations. My eyes

were already bad enough. I mean to tell the jury

that during the three months I was there I never

read a single thing in connection with that course.

It was all oral work, every bit of it. There was no

reading with the coyiomics when I worked for the

Grays Harbor Hardware Company my title there

—well, there was no title to it—anything I could

do to keep myself busy. The duties I had to per-
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form in the warehouse was the packing of [62]

orders. In packing the orders I did not have to

read them. I did not read any of them. They had

everything put in bins. When I was outside the

building I was taken back and forth by my father-

in-law. If he had to work the boys in the place

would take me home. People took me by the arm

and led me around the building when I started in

there but it was not necessary after I was there a

while. I could distinguish something that was

close enough to my eye. I could not tell you what

it was. It was an object—I knew that. The or-

ders I filled were orders going out to various deal-

ers and if it was a large order I had nothing to do

with it. If a small order, a few articles, they

brought it to me and I took care of it. Bolts were

shipped in quantities like kegs or a number of

bolts. Some were done up in packages and some

in kegs. Practically all of the bolts were either in

packages or kegs. The nails were shipped in kegs.

The bolts were in bins and each bin was separate

and that is why I made lots of mistakes, because

the boys would not put them in the right bin and

I would come along and pick up a package of a cer-

tain length of bolts and ship it out and it would

come back; that happened thousands of times, too.

Everything in that Gray's Harbor Hardware Com-

pany had a place of its own—the same as you file

in a cabinet file—it is separate. I believe 90 per

cent of the things there were in the same location

when I was there and I could go back there to-
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day and stand in front of the door and tell you ex-

actly the location of particular articles, unless the

Gray's Harbor Hardware Company has changed

its policy from the way they did it before. I had

nothing to do with writing orders in the front of

the store. I was told my business was in the back

of the store [63] and I was told many times

to go back where I belonged. I never wrote out

any orders while I was there. I never took any

training in the Sanders Printers, Incorporated, in

Spokane. I have never heard of them. The only

training I took in Spokane was in Judge Webster's

court. That w^as not training. I was simply asked

to go down there. I never thought of taking train-

ing as an automobile mechanic after I came out of

the service. I didn't know anything about it; I

could not work at the time around an automobile

on account of the fumes of gas which made me sick

at my stomach. I don't remember writing a letter

to the Bureau on or about February 25th, 1919,

(which is now marked for identification as Govern-

ment's Exhibit "A-17"), in which I stated that "I

was a healthy man in every way when I enlisted;

I had fine eyesight, which was 20/20 in both eyes,

but now I have only 27/100 in the left eye and 27/-

100 in the right eye. That is too far back for me
to remember. I don't remember writing a letter

to the Bureau of War Risk Insurance, under date

of May 28th, 1919, in which I said, "I still cannot

work or go to school as I cannot use my eyes for

such things and I am very careful of what I do

—
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sight not improving as yet; the right eye 21/100

and the left eye 27/100"—(which is marked Gov-

ernment's Exhibit "A-18"). I don't remember it;

it is too far back.

Q. And do you remember, in connection with

your insurance of writing a letter to the Bureau

of War Risk Insurance under date of December

13, 1920, in which you stated, ^'I received a notice

to pay my insurance and I wish to state I wrote a

letter in which I asked you to return my money,

the sum of $19.50, as the policy would be no good

to my wife and baby in case of death. Kindly look

this up and [64] and return this to me for I

wish to cancel this policy. I also would like to

know why the insurance could not be paid in one

sum as the present rate of $23.80 a month would

not take care of my wife and baby, and with this

money they would not be able to do this. If you

can arrange this more satisfactorily, I will do my
part. Hoping you will give this your attention

at an early date, I wish to thank you and remain

respectfully, Louise M. Buzard," and then you

signed Edwin Joseph Buzard right under her name.

Do you remember writing that letter"?

A. I do not remember. I don't remember ask-

ing for that. I think my brother could answer

that more than I could if he would see it. I don't

remember that. I could not answer who was the

original beneficiary in my war risk insurance pol-

icy. I have forgotten whether it was to my Dad

or my Mother.
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Q. Do you remember sending in a remittance of

$19.50 November IStli, 1920, as a premium on your

term insurance and receiving a reply from the

Veterans' Bureau, signed by the Assistant Director

in Charge of the Insurance Division, acknowledg-

ing receipt of that remittance and advising inas-

much as you only paid the premium, it reinstated

and converted the policy to an ordinary life policy

and that you only paid a premium through May;

that the policy was in a state of elapse and that in

order to revive it, you would have to submit to a

physical examination, etc., and revive your insur-

ance in the ordinary way?

A. That was a policy I was trying to get my-

self, a new policy, after I had the insurance ex-

plained to me just what a man could get; it was at

that time I tried to get the insurance and I think

I paid the money, myself, and later, [65] it was

returned to me as you have said for lack of some-

thing—I don't remember just exactly what the

words were but the money was sent back to me by

a Grovernment check of War Risk Insurance. This

was after I converted $5,000 to ordinary life insur-

ance and several months after I applied for this

conversion and after the conversion had been

granted into ordinary life policy. I sent in a pay-

ment in as a payment on this converted insurance,

but it was not accepted. On the second application,

I applied to the Government for the $5,000 and it

was refused and the premium was returned to me.

I did not receive a policy. I received nothing and
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that is, as I understand, what you are talking

about. Are you talking about the first or second

application. I want to answer my questions truth-

fully. I did not submit this remittance of $19.50

in an attempt to pay premiums on the converted

policy which I took out in March, 1920. No, sir.

A new policy. I could not afford to pay any back

premiums from March to December of 1920 and

when I took it back I did not know what I could

get or anything—if the application goes to the home

office and is not accepted, the money is returned to

you by the company—and I believe it is the same

with the Government. I never got the policy of

ordinary life insurance after my application of

March 2d, 1920, unless it was delivered at home

and the folks got it. I don't remember the policy

at all. I don't remember of receiving a Government

policy. I cannot tell you anything about them. I

have never had one read to me. I will tell you

that. I don't remember whether I got the policy

for the reinstatement of the $5,000 conversion into

ordinary life or not. That is too far back to re-

member.

The witness, EDWIN J. BUZARD, testified fur-

ther as follows on

Redirect Examination. [66]

At the time this policy was taken out it was

brought to me by Mr. Mace.

WHEREUPON the plaintiff rests its case and
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the Government moved for a directed verdict on the

following grounds : First, that the evidence adduced

by the plaintiff is not sufficient to make out a prima

facie case which will support a verdict and which

will justify the Court in submitting this case to

the jury; second, on the ground that the evidence

shows that the man on or about March 2d, 1920,

made application to the Government for reinstate-

ment of $5,000 of his War Risk Term Insurance

and represented that he was then in as good health

as at discharge, and knowing or being charged with

the knowledge that a policy of War Risk Insurance

under the law could not be reinstated, if and when

an ex-service man was permanently and totally dis-

abled, did make such representations and obtain

the reinstatement of his insurance, and that ; Third,

on the ground that the evidence shows that on or

about March 2d, 1920, the claimant applied for a

conversion of $5,000 of his War Risk Term Insur-

ance into an ordinary life policy and that such

application was accepted and a policy issued; that

the plaintiif by accepting such policy is estopped

to assert permanent and total disability prior to

that date; and further, that by reason of applying

for and receiving such policy with different terms

and conditions, there was a merger which termi-

nated all rights under the old War Risk Insurance

contract upon which this suit is based, which motion

was denied and a separate exception taken to the

Court's denial thereof on all three grounds.

At this stage of the proceedings the defendant

handed up to the Court its requested instructions
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in writing which [67] requested instructions are

as follows:

DEFENDANT'S REQUESTED INSTRUCTION
No. 1.

That the subject matter of this suit is a contract

of yearly renewable term insurance in the amount

of ten thousand dollars, payable in monthly install-

ments of $57.50, each in the event that Edwin J.

Buzard, who is the insured, becomes permanently

and totally disabled during the time that his con-

tract of insurance is kept in force by the payment

of the stipulated monthly payments due thereon.

DEFENDANT'S REQUESTED INSTRUCTION
No. 2.

The words permanent and total disability may
be any impairment of mind or body which renders

it impossible for the one so afflicted to engage in

any gainful occupation continuously. You are

charged that the word "continuously" as used by

this definition that I have given you means without

interruption or unbroken and must be given a rea-

sonable interpretation; for instance, it does not

mean that a man must work night and day, Sun-

days and holidays, and week days. It merely

means that if he holds a position continuously with

satisfaction to his employer that he is continuously

employed. It must be given a common-sense con-

struction. It does not mean that one must be em-

ployed every minute of his time to bring himself

within this provision.
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DEFENDANT'S REQUESTED INSTRUCTION
No. 3.

If you find that the plaintiff worked as a clerk

from September, 1920, to June, 1921, for the Grays

Harbor Hardware Company at Aberdeen, Washing-

ton, at $100 per month and gave satisfaction to his

employer, that would be engaging in a gainful oc-

cupation continuously, and if he did this he was

[68] not permanently and totally disabled. Or

if you find from the evidence that he worked for

any other employer in any other gainful occupa-

tion for a substantially long enough period of time,

then the same instruction applies.

DEFENDANT'S REQUESTED INSTRUCTION
No. 4.

The Court also charges you that the fact that the

Government gave the plaintiff vocational training

and paid him a salary while taking such schooling

must not be considered as evidence of the plain-

tiff's permanent and total disability. The oppor-

tunity of such vocational training was offered to

ex-service men who were not permanently and to-

tally disabled.

DEFENDANT'S REQUESTED INSTRUCTION
No. 5.

The plaintiff is not entitled to recover anything

under this contract of insurance if he was only

partially disabled during the life of the insurance
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contract or has been only partially disabled at any

time subsequent to that date even though the dis-

ability or disabilities of the insured person be

deemed and considered by you to be permanent in

character.

DEFENDANT'S REQUESTED INSTRUCTION
No. 6.

If you find by fair preponderance of the evidence

that the plaintiff was not in such condition of mind

or body as would render it reasonably certain, dur-

ing the life of the insurance contract, that he was

then totally disabled and would continue to be so

totally disabled throughout the remainder of his

lifetime, then and in that event your verdict should

be for the defendant. [69]

DEFENDANT'S REQUESTED INSTRUCTION
No. 7.

In determining whether or not Edwin J. Buzard

was permanently and totally disabled at the date

alleged in the complaint, you should take into con-

sideration the fact that he discontinued paying the

premiums upon his insurance policy on or about

July 1, 1919, and that no claim for insurance bene-

fits was made by him until several years thereafter.

It was peculiarly within the insured's power to know

his own condition, and the evidence as to his con-

duct is entitled to great weight in determining his

physical condition and whether or not he was per-

manently and totally disabled at the time such con-

duct occurred.
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DEFENDANT'S ADDITIONAL REQUESTED
INSTRUCTION No. 1.

You are instructed that if you find that the plain-

tiff on or about March 2, 1920, applied for and was

granted a conversion of Five Thousand ($5,000)

Dollars of his war risk term insurance into a Five

Thousand ($5,000) Dollar policy of ordinary life

war risk insurance, then and in such event you are

instructed that the plaintiff is not entitled to re-

cover on the insurance so converted, and in such

event, could not recover on more than Five Thou-

sand Dollars ($5,000) war risk term insurance.

[70]

DEFENDANT'S ADDITIONAL REQUESTED
INSTRUCTION No. 2.

If you find from the evidence that the plaintiff,

on or about March 2, 1920, applied for the re-

instatement of Five Thousand ($5,000) Dollars

war risk term insurance, and a conversion of the

same into an ordinary life policy of war risk insur-

ance and said life policy was issued and that he

stated in his said application therefor that he was

in as good health as at the date of his discharge

from service, then and in such event you are in-

structed that you cannot find the plaintiff to have

been totally and permanently disabled prior to the

time of said application for reinstatement and con-

version. [71]

WHEREUPON the defense proceeded with its

case:
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TESTIMONY OF DR. A. H. SAWINS, FOR
DEFENDANT.

Dr. A. H. SAWINS, a witness for the defense,

being duly sworn, testified as follows on

Direct Examination.

My name is Dr. A. H. Sawins. My occupation and

position is that of physician and surgeon.

Whereupon it was stipulated between counsel

that he qualified as an expert witness.

I had occasion to examine the plaintiff in this

case on March 10th, 1919. I refer to a document

and find that that document has my signature on

it and is a report of my examination of the plain-

tiff in this case. Refreshing my memory from that

document I classed the plaintiff's eyes with the

correction for the right eye, minus 25—plus, minus

75, action 70. This means in ordinary language

that the light perception only in the right eye. In

the left eye he had 21/100 's with the correction, or

one-fifth normal vision in the left eye was the best

I could get. In the right eye there was just enough

perception to distinguish objects. With that vision

he could recognize people, I fancy, but not very

much in vision. If he were wearing his correction

he could get along the street. I would not want to

hire a man with one-fifth vision to do work. I

imagine he could see to get around the yard un-

aided. [72]
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TESTIMONY OF DR. WILLIAM E. JOINER,
FOR DEFENDANT.

DR. WILLIAM E. JOINER, a witness called on

behalf of the defendant herein, bein/ first duly

sworn, testified as follows on

Direct Examination.

Mr name is William E. Joiner. I am an eye, ear,

nose and throat specialist. I am with the Veter-

ans' Bureau in Seattle, Washington.

Whereupon it was stipulated between counsel

for the plaintiff and defendant that the doctor was

an expert and his qualifications were admitted.

The vision of 20/40 's means about one-half nor-

mal. A man with that vision could distinguish

and recognize persons. He could get about un-

aided. He could read. He could distinguish ob-

jects. Assuming that on December 23, 1919, the

plaintiff had a vision of 20/30 's in the left eye, the

man with that vision could read and could dis-

tinguish objects. Then, with 20/40 's he could also

distinguish objects, and with 20/40 's could go about

unaided.

Whereupon it was stipulated that the signature

on letters. Government's Exhibits A-17-18 and 19,

were proper signatures of the plaintiff and said

Government's Exhibits were offered and admitted

in evidence without any objection on the part of the

plaintiff.

Assuming that on March 28, 1919, the plaintiff

had a vision of 21/100 in his right eye and 20/70 's
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in his left eye, he could get around unaided with

that vision. 20/70 's to the ordinary layman means

—well, we have a card testing the eyes; the top

letter should be seen at 200 feet and he had 20/70 's

vision. The letter of December 23, 1919, that the

plaintiff wrote, stating the vision in the left eye

was 20/30's, that is better than 20/40's. 20/30's

w^ould be next to the normal eye.

Q. Handing you the letters which have been ad-

mitted in [73] evidence and which were written

by the plaintiff in 1919, would you say that from

those letters, the man must have been able to see

to write the letters'?

The COURT.—I am not going to permit the ques-

tion. The jury can determine that; that is in evi-

dence and is a matter for the jury to determine.

Mr. POPE.—Note an exception. If your Honor

please, for the purpose of the record, I would like

to make an offer of proof.

The COURT.—The offer in the question pro-

pounded is that you want him to examine those let-

ters and conclude his ability to see?

Mr. POPE.—I want him, from the handwriting,

as an expert, to tell the jury whether or not a man
without eyesight, as the plaintiff has testified-, could

write those letters.

The COURT.—Your offer is declined.

Mr. HORR.—We object to that; he is not a hand-

writing expert.

Mr. POPE.—Exception.
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The witness, WILLIAM E. JOINER, further

testified as follows on

Cross-examination.

The service records of the plaintiff would indi-

cate that he could get around and read. That is,

the service record of February, 1919. From the

testimony which shows he had the vision as the ser-

vice records sets forth in 1919, could by May or

March, the next month, reach a point where he could

have only light perception in one eye and only a

fifth vision with glasses with the other eye. There

are a number of causes which would cause that sud-

den [74] transition. Atrophy would do it, or

some other condition that would make it appear like

that. That could occur in less than a month. It

depends on the condition of the eye. I have seen

examples of this rapid transition. They have come

under my observation. You cannot always ascer-

tain what would cause this atrophy.

The witness. Dr. WILLIAM E. JOINER, further

testified as follows on

V,
Redirect Examination.

Whether or not the condition might later become

improved would depend on the disease and condi-

tion of the eye. It could be possible that he had

the condition in 1919 and, as stated, 20/30 's vision

in 1919, because some cases fluctuate more than

others
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Whereupon the following testimony was elicited

from the witness pursuant to certain interrogations

:

'By the COURT.—If the testimony showed that in

February the plaintiff had to be led around, that

he felt his way around with a cane, and in March

the disability was 1/5 and May 27th, 20/30 's, and

then 20/40 's, and December 20/30 's I believe the

plaintiff would be able to get around without assist-

ant. I cannot say whether or not it would be reason-

ably certain that this condition would continue per-

manent, or whether he would be totally disabled so

that he could not follow a gainful occupation. Cases

vary. I have seen blind persons write, but not as

well as the exhibits in this case. Back in New York

there was a man who became blind and he could

write with a typewriter. They have to have a

highly developed sense. If the position was held

for them [75] like this, they can follow it out

straight. They do write with rulers and feel the

lines.

The whness, Dr. WILLIAM E. JOINER, fur-

ther testified as follows on

Re-redirect Examination.

I have examined those letters and in my opinion

a man without eyesight could not have written those

letters and whoever wrote them could see what he

was writing.
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The witness, Dr. WILLIAM E. JOINER, fur-

ther testified as follows on

Re-recross-examination.

The writing on the said letters could have been

done by a man with one-fifth vision.

TESTIMONY OF REED MILLS, FOR DE-
FENDANT.

REED MILLS, a witness called on behalf of

the defendant, being first duly sworn on oath, testi-

fied as follows on

Direct Examination.

My name is Reed Mills. I am with a finance

company now. Was formerly employed by the

United States Veterans' Bureau in the rehabilita-

tion division, as a rehabilitation officer, and later

as the chief of the division. The plaintiff about the

year 1920 was under my supervision. He went to

the Grays Harbor Hardware Company on or about

1920 and arrangements were made whereby the

Grays Harbor Hardware Company agreed to pay

him, in addition to the Governments allowance,

wages of $100.00 per month.

The witness, REED MILLS, further testified as

follows on

Cross-examination.

At the time the plaintiff was working at the

Grays Harbor Hardware Company he was becom-
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ing acquainted with the stock and the objective was

to fit him for a salesman [76] as soon as he

knew the stock.

TESTIMONY OF EDWIN B. COOPER, FOR
DEFENDANT.

EDWIN B. COOPER, a witness called on behalf

of the defendant, being first duly sworn, testified as

follows on

Direct Examination.

My name is Edwin Cooper. I am superintendent

of the Marshall-Wells Company of Aberdeen. It

was connected with the Grays Harbor Hardware

Company—they owned the Grays Harbor Hardware

Company and assumed the name of Marshall-Wells

Company. I was employed in 1921 by the Grays

Harbor Hardware Company and kept the employ-

ment records at the time intervening between Sep-

tember 23, 1920, and Jime 30, 1921. I have the

records here. The plaintiff was employed by us

as what we term now a clerk in the warehouse.

His duties were to wait on customers and fill orders.

In filling orders it was necessary for him to read

the orders. If he waited on customers he would

have to write an order for what material they took.

Our stock is a very diversified stock. Some is kept

in packages, some in boxes, some in bins. In order

to fill orders a man would have to see the item or

have to go to the bin or place wherever the item

was and obtain it, and with reference to nails, there
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was no way of telling the size of a nail in a keg

without reading the label on the keg, especially with

a green employee. I would not say that practi-

cally everything sent out of there was in package

lots. Quite a substantial portion of the orders were

filled. There was no one led the plaintiff around

the place that I ever saw. I saw him go about. I

saw him walk on about as you or I would, and as

long as I knew him I never saw him groping about

the store. He was employed there [77] along

about the middle part of September, 1920, until

June 30th, 1921. We paid him $100 per month.

I don't know anything about any Government al-

lowance that he got and don't know whether the

$100 that we paid him was in addition to the Gov-

ernment allowance.

The witness, EDWIN B. COOPER, testified fur-

ther as follows on

Cross-examination.

I was the bookkeeper. I kept the pay-roll at the

time Buzard worked at the Grays Harbor Hardware

Company. I was out in the back room several times

in a day. I had occasion to go all over the building

when I wanted to. It was not necessary for me to

stay in the office all the time. One of the rea-

sons I went all around the building was because

I was a stockholder of the company. There were

three other stockholders and personally I am still

a stockholder, only there are four of us interested



82 United States of America

(Testimony of Edwin B. Cooper.)

in the company now and I would walk about to see

how things were going on. I am not acquainted

with Mr. Buzard's father-in-law. I don't know

if any mistakes occurred while Eddie Buzard was

working at the Glrays Harbor Hardware Company.

I am not familiar with whether or not he was doing

his duties. I only knew from my observation.

The witness, EDWIN B. COOPER, testified fur-

ther as follows on

Recross-examination.

The plaintiff received $100.00 check every month

from the Grays Harbor Hardware Company. I do

not know about any agreement that the Grays

Harbor Hardware Company signed with the plain-

tiff to rehabilitate him. He was merely hired. I

don't know how he was hired. I didn't hire him.

I didn't [78] employ him myself. I didn't boss

him around. I didn't have charge of his depart-

ment. I don't know whether the boys in his de-

partment helped him fill his orders or not.

TESTIMONY OF C. R. CHRISTIE, FOR DE-

FENDANT.

C. R. CHRISTIE, called as a witness on behalf

of the defense, being first duly sworn, testified as

follows on

Direct Examination.

My name is C. R. Christie. I am employed by

the United States Veterans' Bureau as co-operator
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and am in charge of the filing of claims for insur-

ance. I am stationed in Seattle, Washington. I

have been emplo3^ed by the Veterans' Bureau seven

years. I have had extensive experience in con-

nection with the records kept by the Government.

From the records, compensation to the plaintiff

started February 7, 1919, beginning date, and award

was submitted for approval April 4, 1919, and was

approved April 9, 1919. I have examined the in-

surance records in connection with the case of this

plaintiff with reference to Government's Exhibit

*'A-20," marked for identification, and will state

that it is a part of the insurance records of the

Government.

Whereupon Government's Exhibit "A-20" was

admitted in evidence.

I met Mr. Buzard in 1922 in Aberdeen when I was

there on Veterans' Bureau work—claims for in-

surance, etc., at the time. That was in July, 1922,

to take uj) the question of insurance with him.

What I tried to do with the plaintiff was to find out

if there was any possible way to reinstate his insur-

ance but I was unsuccessful. At that time he was

in the American Legion Canteen at Aberdeen. He
was receiving vocational training there then and was

employed by the American Legion. That is, he

was in their club-rooms being paid a training allow-

ance by the Veterans' Bureau. A canteen [79]

consists of a cigar counter and soft drinks and I am
not sure whether there was one or two pool-tables

or one billiard-table—I am not sure of that—and
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there was a sort of a reading room there—that was

all there was to it. I am familiar with the insur-

ance records and the way the records are kept by

the Grovernment. It was impossible to get his in-

surance reinstated when I first met him because he

was at that time permanently and totally disabled

—

July 2d, 1922.

Mr. POPE, Counsel for the Defendant.—We
have admitted, your Honor, that it was in August,

1922.

The WITNESS.—Either at that time or very

shortly afterwards. The records show that an ap-

plication was made March 2d, 1920, to take effect on

March 1st, 1920. The records show that it was

an application for $5,000 of ordinary converted life

insurance. The application was for conversion into

ordinary life insurance. The war risk insurance,

and the records show that the date this policy was

issued was November 15, 1920. Application for

conversion was made in March, 1920, and that was

for a policy of ordinary life insurance and policy

issued November, 1920. The record does not dis-

close what became of that policy. This record shows

that the premiums were paid to include May 20th

at the time of the application for conversion. It

does not indicate whether or not further payments

were made or not.

The COURT.—Is it contended that policy is in

force now?

Mr. POPE.—No, your Honor; apparently, the

fact is, that he made application on March 2d, 1920,
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and the premiums were jjaid to include March, April

and May—3 months—and it lapsed for failure to

pay the premiums thereafter. [80]

The COURT.—And has not been in force since?

Mr. POPE.—No.

Witness, C. R. CHRISTIE, further testified as

follows

:

The records show another application was made

for the remaining $5,000 of his insurance. This was

an application for conversion. The application was

made on November 3d, 1920, was rejected on No-

vember 17, 1920, and the reason for the rejection

read, ''the proper forms were not executed." The

remittance tendered to effect the reinstatement was

refunded. There was no other subsequent policy

issued or in force according to the insurance records.

Whereupon the following proceedings occurred:

Mr. POPE.—If your Honor please : The defend-

ant moves the Court for a directed verdict in its

favor upon the grounds that the evidence and the

whole thereof is wholly insufficient to sustain the

allegations of the complaint in that the plaintiff has

failed to prove he became totally disabled June,

1919, or at any time while the $10,000.00 War Risk

Insurance was in force and effect; and, second, the

plaintiff is estopped from asserting total disability

on the date alleged on the complaint for the rea-

son, in March, 1920, the plaintiff applied for the

reinstatement of $5,000 term insurance and stated

in his application therefor that he was in as good
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health as the date of discharge from service, being

possessed of full knowledge that he could not re-

instate his insurance while totally disabled, thus

representing to the defendant, he was not totally

disabled; that the defendant, through the United

States Veterans' Bureau, acting on and as a result

of said representation, did reinstate said insurance

and the plaintiff is estopped from asserting total

and permanent disability prior to said date; third,

for the further reason, the evidence shows March

2d, 1920, the plaintiff [81] converted $5,000 of his

War Risk Term Insurance into $5,000 ordinary life

policy, which policy was issued effective March 1st,

1920, and by such actions, there was a merger into

said ordinary life insurance policy of War Risk

Insurance and said plaintiff is now estopped from

claiming any rights under said term contract, at

least to said amount so converted; fourth, under

the evidence before the Court, the plaintiff is not

entitled to recover in any event more than $5,000

as the evidence conclusively show^s $5,000 was

merged into a Government insurance policy of

ordinary life insurance which contains terms and

conditions entirely different and benefits now ac-

corded to the plaintiff under his term insurance

originally applied for and sued for and sued for

in this action and under which no claims are made

by the plaintiff in his complaint.

The COURT.—You are contending the plaintiff

benefited by receiving anything except the policy.

Mr. POPE.—It would be an entirely different

thing he would have if he had paid the premiums.
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The COURT.—He did not receive any money or

emoluments of any sort—it is not in evidence.

Mr. POPE.—It created a different liability on the

Government; it is not contended that he collected

anything.

The COURT.—Motion denied.

Mr. POPE.—I would like to have an exception to

each of the four reasons. [82]

INSTRUCTIONS OF COURT TO THE JURY.

The COURT.—The plamtiff seeks to recover on a

War Risk Insurance Policy, alleging that he enlisted

in the Army of the United States in March, 1917,

and was discharged February, 1919, and while in

the Service he was disabled and that he was totally

and permanently disabled from the date of his dis-

charge and that continued until this time and is

reasonably certain to continue throughout his life.

It is admitted that the policy was issued ; liability

is denied by the Government on the ground that he

was not totally and permanently disabled and to

recover, he must show he was totally and perma-

nently disabled during all of the time subsequent to

the 20th day of June, 1919; premiums were paid

to June 30th, 1919.

The burden is upon the plaintiff to show by a fair

preponderance of the evidence—that does not mean

the greater nmnber of witnesses testifying to a fact

or a state of facts, but the convincing power of the

testimony. One witness may outweigh the testi-

mony of many other witnesses or one document may
have more convincing force than the testimony;
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but, that which preponderates has the greater

weight. '•:fri

You are the sole judges of the facts and you must

determine what they are from the evidence which

has been presented. You will conclude upon this

case fairly as twelve fair-minded men; give the

plaintiff a square deal and the Government a square

deal.

This is merely a matter of contract, the same as

entered into between two individuals, with the same

burdens and the same obligations ; the acceptance of

the contract is admitted. [83]

Now, the fact for you to determine is when did

the total disability commence. We have these

points that are admitted or established beyond any

controversy and that is that the plaintiff was in the

Army; he obtained insurance while in the Army

and that he was injured by the explosion of a shell

on the field of battle while being taken from the

field by his brother after being gassed ; that he was

receiving hospital treatment up to the time of his

discharge and after. You will remember the testi-

mony given here.

And, then, it is admitted he was totally and per-

manently disabled on the 31st day of Knly, 1922,

so, you are concerned now with relation to the plain-

tiff in this case to his physical condition or mental

condition between the time of his discharge on the

30th day of June, 1919, the date to which his

premiums were paid, and the 31st day of August,

1922—3 years. Was he, during any time during

that time, not permanently and totally disabled?
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And, was his condition such that his condition would

continue throughout life and was he disqualified to

carry on some gainful occupation?

That is the sole issue of this case.

Now, in determining his condition, you will take

into consideration all the facts; then, you will take

into consideration what the plaintiff did in the

interim. What does the testimony show his condi-

tion was? What did he, himself, believe the condi-

tion of himself to be in? If he believe himself

to be in a condition, was he honestly mistaken with

relation to that condition and did he try to es-

tablish a condition in himself which is not war-

ranted by the other facts and did the subsequent

developments demonstrate to you at the time of

his discharge he was [84] totally and perma-

nently disabled and that it was reasonably certain

to continue throughout his life? That is for you

to determine.

In determining permanent and total disability,

you will take into consideration two elements. First,

it must be total and it must be permanent. Partial

disability would not enable him to recover. It must

be total and permanent and reasonably certain to be

permanent.

Total disability is deemed permanent when it re-

sults from a fixed condition of mind or body which

renders it reasonably certain that the sufferer will

continue to be totally disabled throughout the re-

mainder of his lifetime.

Total disability is a relative term—to pursue

continuously. It is not a condition which prevents
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him from doing anything whatsoever pertaining to

his occupation but only to the extent he could not

do every kind of activity pertaining to any gain-

ful occupation.

The measure of total disability is whether the

insured's injuries rendered it impossible for him

to do anything within the requirements to follow

continuously in a gainful pursuit.

Continuously means the ability to work or apply

one's self—spasmodically and intermittently for

short periods of time does not meet the require-

ments, the intendment being that the party be able

to adapt himself to an employment, every part of

which employment, he can discharge that will bring

him a continuous gainful result, something that will

be dependable for earning a livZihood; the amount

of gain is not so material except the pursuit of the

endeavor must be one tantamount to a substantially

gainful employment. [85]

Now, when he was engaged with the Gray's Har-

bor Hardware Company or when employed as a

Bailiff in the Superior Court of Spokane County

—

you heard the testimony of the witnesses describ-

ing—and you heard his own testimony as to the

facility with which he could get around, what he

did; you heard the testimony how he would get

around; you heard Mr. Crandell's testimony; you

heard his wife's testimony—that he had to grope

about the room and on the street and that when

chairs were removed from their accustomed places,

he would stumble over them.

Take all these elements into consideration. You
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have in the record representations made by the

plaintiff to the Veterans' Bureau as to his condition

and the fact he had recovered or sufficiently to con-

vert part of his insurance into an endowment

policy; you heard the doctor's testimony with rela-

tion to the statements that he made in the letter,

that his eye was 20-40 's and 20-30 's; you heard

the doctor say 20—40 's meant one-fifth or 4/4 's im-

pairment and another doctor said 20-30 's meant less

than half impairment under normal conditions.

Now, then, you will take all these matters into

consideration and the fact that while these represen-

tations were made in 1920, what was he doing dur-

ing that time? Was he taking vocational training,

where they trained persons who have impaired eye-

sight? I don't think the testimony said an "In-

stitution of the Blind."

You will take all these elements into considera-

tion and if you believe that during the time that he

made his representations and perhaps believed

himself misled or unadvised as to his condition or

legal rights, that if he was misled, believing that

he was not permanently disabled—if you are con-

vinced from the testimony in this case, from [86]

the actual existing condition at the time disclosed

to you. The fact of the total disability on the 31st

day of July, 1922—if you believe by a fair pre-

ponderance of the evidence that that condition did

in fact continue during all that time, then you

would find that he was totally and permanently dis-

abled.
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Total disability, to be permanent, must be such,

as is founded upon conditions which render it

reasonably certain that it will continue throughout

his life and if so, the inquiry is, is it such as may
be deduced that it is reasonably certain the dis-

ability will continue throughout his life?

There is no evidence that the present condition

will not continue or that it is reasonably certain to

continue throughout life. The only inquiry is be-

tween the dates I have given you. The only inquiry

is between the dates I have given you. Was he

totally and permanently disabled and was it reason-

ably certain it would continue and, in fact, did

set in in July, 1922.

Reasonably certain is not a matter or surmise

or speculation. It is such as a reasonable, prudent,

scientific man would conclude would probably be

the result of conditions ascertained and present as

a basis for deduction.

Permanent and total disability, within the mean-

ing of the law and the insurance policy, does not

necessarily mean that a permust must be bedfast

or bedridden; that does not necessarily make it a

condition of permanent total disability but the

essence of permanent total disability involves this

question as I have stated to you which you must

answer as a question of fact—has the plaintiff at

all times subsequent to the time of his discharge

been disabled and [87] has he been suffering am
impairment of mind or body which prevented him

from continuously following a substantially gainful
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pursuit and has it, since that date, been reasonably

certain to continue throughout his life?

If you find that he took out a reinstatement of

$5,000 of this insurance—that is the amount given

by the testimony—and at that time, he was not

totally and permanently disabled, then, of course,

he would not recover in this case.

The only condition under which the plaintiff

can recover is that he was totally and permanently

disabled during all the time from the 30th day of

July, 1919, to the 31st day of July 1922, the date

when it is admitted he was totally and permanently

disabled.

It will require your entire number to agree upon

a verdict and when you have agreed, you will

cause it to be signed by your foreman whom you

will elect immediately upon retiring to the jury-

room.

If you find for the defendant, there is a form for

the defendant; if you find for the plaintiff, fix the

date of total disabOity June 30th, 1919, and if you

cannot fix on that date, you will have to return the

verdict.

Have I covered the case*?

Mr. DeWOLFE.—The Government wishes to ex-

cept to your Honor's failure to give requested in-

struction No. 2.

The COURT.—I have covered it.

Mr. DeWOLFE.—The Government wishes to ex-

cept to your Honor's failure to give requested in-

struction No. 3.

The COURT.—I have covered that.
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Mr. DeWOLFE.—The Government wishes to ex-

cept to your Honor's failure to give requested in-

struction No. 4.

The COURT.—The fact that the plaintiff was

given [88] vocational training by the Govern-

ment is not to be taken as evidence of total and

permanent disability, but a circumstance to be con-

sidered with all the other circumstances developed

on the trial of the case.

Mr. DeWOLFE.—The Government wishes to ex-

cept to your Honor's failure to give requested in-

struction No. 7.

The COURT.—I think I have covered that.

Mr. DeWOLFE.—The Government excepts to the

Court's refusal to give additional requested instruc-

tion No. 1.

The COURT.—I have covered that.

Mr. DeWOLFE.—The Government excepts to the

Court's refusal to give additional requested in-

struction No. 2.

The COURT.—I have given that.

Mr. POPE.—I would like to have an exception

to the Court's instruction to the jury that the

question is whether subsequent events establish that

it was reasonably certain at that time, the disability

would be total and permanent throughout his life

—

must have been reasonably certain from the fact

that total disability was asserted.

The COURT.—At all times, if there was a total

disability, it must have been reasonably certain to

continue throughout life.

Mr. HORR.—I don't know whether I misunder-
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stood in reading the instructions but our complaint

sets forth

—

The COURT.— (Interrupting.) We don't care

anything about that. If he was totally disabled

on the 30th of June, 1919, you don't have to go

back.

Whereupon the jury retired to deliberate on their

verdict. [89]

The defendants herein pray that this, their bill

of exceptions, may be allowed, settled and signed.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant U. S. Attorney.

LESTER E. POPE,
Regional Atty. of U. S. Veterans' Bureau. [90]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

The above cause coming on for hearing on this

day, on the application of the defendants, to settle

their bill of exceptions heretofore duly lodged in

this cause; counsel for all parties appearing; and

it appearing to the Court that the time within which

to serve and file their bill of exceptions in the fore-

going cause has been duly extended, and that said

bill of exceptions as heretofore lodged with the

Clerk is duly and seasonably presented for settle-

ment and allowance; and it further appearing that

said bill of exceptions contains all the material facts

occurring upon the trial of the case, together with
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the exceptions thereto, and all of the material mat-

ters and things occurring upon the trial, except the

exhibits introduced in evidence, which are hereby

made a part of said bill of exceptions by reference

and incorporation; and the Court being fully ad-

vised, it is by the Court

—

ORDERED, that said bill of exceptions be and

the same hereby is settled as a true bill of excep-

tions in said cause, which contains all of the mate-

rial facts, matters, things and exceptions thereto

occurring upon the trial of said cause, and the

same is hereby certified accordingly by the under-

signed Judge of this court, who presided at the

trial of said cause, as a true, full and correct bill

of exceptions ; and the Clerk of the court is hereby

ordered to file the [91] same as a record in

said cause and transmit it to the Honorable Circuit

Court of Appeals for the Ninth Circuit.

Signed in open court this 11 day of Feb., 1929.

JEREMIAH NETERER,
United States District Judge.

Received a copy of the within defendant's pro-

posed bill of exceptions this 29 day of Jan. 1929.

RALPH A. HORR,
Attorney for Plaintiff.

[Endorsed] : Lodged Jan. 29, 1929.

Filed Feb. 11, 1929. [92]
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[Title of Court and Cause.]

ORDER RE TRANSMISSION OF ORIGINAL
EXHIBITS.

On application of the defendant herein IT IS

HEREBY ORDERED that all the original exhibits

in the above-entitled matter may be transmitted

to the Circuit Court of Appeals in lieu of copies

of the same being printed into the record.

Done in open court this 14 day of February, 1929.

JEREMIAH NETERER,
United States District Judge.

[Endorsed]: Feb. 14, 1929. [921/2]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You will please transmit to the Circuit Court of

Appeals for the Ninth Circuit, the following records

(as per attached list) .

TOM DeWOLFE,
Assistant United States Attorney.

NOTICE—Attorneys will please indorse their own

Filings, Rule 11.

1. Complaint.

2. Answer.

3. Amended complaint.

4. Reply.
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5. Answer to amended complaint.

6. Verdict.

7. Order of Sept. 26, 1928, extending time and

term to lodge B/E.

8. Petition for new trial.

9. Minute entry of Oct. 15tli denying petition for

new trued.

10. Judgment.

11. Motion for order extending time to lodge B/E.

12. Order of Jan. 9, 1929, extending time for

lodging B/E.

13. Stipulation extending time for lodging B/E.

14. Bill of exceptions.

15. Notice of appeal.

16. Petition for appeal.

17. Assignment of errors.

18. Order allowing appeal.

19. Citation on appeal.

20. Order of Feb. 7, 1929, fixing date of Feb. 11,

as date for settling B/E.

21. This praecipe.

22. All exhibits.

[Endorsed] : Filed Feb. 11, 1929. [93]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-
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trict Court for the Western District of Washing-

ton, do hereby certify this typewritten transcript

of record, consisting of pages numbered from 1 to

93, inclusive, to be a full, true, correct and complete

copy of so much of the record, papers and other

proceedings in the above and foregoing entitled

cause as is required by praecipe of counsel filed

and shown herein, as the same remain of record

and on file in the office of the Clerk of said District

Court at Seattle, and that the same constitutes the

record on appeal herein from the judgment of said

United States District Court for the Western Dis-

trict of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges incurred in my office by or on behalf

of the appellant for making record, certificate, or

return to the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the above-entitled

cause, to wit: [94]

Clerk's fees (Act of Feb. 11, 1925) for mak-

ing record, certificate or return 224 folios

at 15^ 133.60

Certificate of Clerk to Transcript of Record,

with seal 50

Certificate of Clerk to Original exhibits, with

seal 50

Total $34.60

I hereby certify that the above cost for preparing

and certifying record, amounting to $34.60 will be
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included as constructive charges against the United

States in my quarterly account to the Government

of fees and emoluments for the Quarter ending

March 31, 1929.

I further certify that I hereto attach and here-

with transmit the original citation issued in this

cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

at Seattle, in said District, this 14th day of Febru-

ary, 1929.

[Seal] ED. M. LAKIN,
Clerk United States District Court, Western Dis-

trict of Washington.

By S. E. Leitch,

Deputy. [95]

[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Western District of Washington,

Northern Division,—ss.

The President of the United States, to Edwin J.

Buzard, Plaintiff Above Named, and Ralph A.

Horr, His Attorney:

You, and each of you, are hereby cited and ad-

monished to be and appear in the United States Cir-

cuit Court of Appeals to be held at the City of San

Francisco, California, in the Ninth Judicial Circuit

on the 2d day of March 1929, pursuant to an order

allowing appeal filed in the office of the Clerk of the
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above-entitled court, appealing from the final judg-

ment signed and filed on the 14th day of November,

1928, wherein the United States of America is de-

fendant and Edwin J. Buzard is i3laintiff, to show

cause, if any there be, why the judgment rendered

against the said appellant as in said order allowing

appeal mentioned, should not be corrected and why
justice should not be done to the parties in that

behalf.

WITNESSETH the Honorable JEREMIAH
NETERER, United States District Judge for the

Western District of Washington, Northern Divi-

sion, this 31 day of January, 1929.

[Seal] JEREMIAH NETERER,
U. S. District Judge.

Received a copy of the within citation on appeal

this 29 day of Jan. 1929.

RALPH A. HORR,
Attorney for Plaintiff. [96]

[Endorsed] : Filed Jan. 31, 1929. [97]

[Endorsed] : No. 5727. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. Edwin J. Buzard,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the

Western District of Washington, Northern Divi-

sion.

Filed February 18, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 5727

United States of America^ appellant

V.

Edwin J. Buzard^ appellee

BRIEF OF APPELLANT, UNITED STATES OF AMEKICA

STATEMENT OF THE CASE

Edwin J. Buzard, hereinafter called plaintiff,

applied for and was granted war risk term insur-

ance in the sum of $10,000 while in the Ai'my in the

month of November, 1917. Premiums were paid

to include the month of June, 1919, on the $10,000

term insurance. No premiums were paid there-

after until effective, March 1, 1920, the plaintiff

applied for and there was granted a reinstatement

of $5,000 of the term insurance, which insurance

was converted into an ordinary life policy effective

on the same date and on which premiums were

paid only to include May, 1920. On November 3,

1920, x)laintiff applied for reinstatement of the re-

maining $5,000 term insurance. This application

(1)
51431—29 1



was rejected. (See answer to amended complaint,

R. 11, 12; reply to answer, R. 14; defendant's Ex-

hibit A-1, A-2, R. 50; testimony of plaintiff, R. 56,

57, 66, 61, 68.)

It is alleged in Paragraph III of the amended

complaint (R. 8) that on June 18, 1918, while the

$10,000 war risk term insurance was in force plain-

tiff became totally and permanently disabled within

the meaning of the contract of insurance. This al-

legation was denied in Paragraph III of the answer

to the amended complaint. (R. 11.)

The answer to the amended complaint (R. 11, 12)

set up as a further defense that by reason of the re-

instatement and conversion effective March 1, 1920,

that the plaintiff was estopped from setting up a

total permanent disability prior to that date.

At the close of the plaintiff's case defendant

moved for a directed verdict (R. 69) on the ground,

among others, that

—

* * * First, the evidence shows that the

man on or about March 2d, 1920, made ap-

plication to the Government for reinstate-

ment of $5,000 of his War Risk Term Insur-

ance and represented that he was then in as

good health as at discharge, and knowing or

being charged with the knowledge that a

policy of War Risk Insurance under the law

could not be reinstated, if and when an ex-

service man was permanently and totally

disabled, did make such representations and
obtain the reinstatement of his insurance;

second, the evidence shows that on or about



March 2d, 1920, the claimant applied for a

conversion of $5,000 of his War Risk Term
Insurance into an ordinary life policy and

that such application was accepted and a

policy issued ; that the plaintiff by accepting

such policy is estopped to assert permanent

and total disability prior to that date; and,

further, that by reason of applying for and

receiving such policy with different terms

and conditions, there was a merger which

terminated all rights under the old War Risk

Insurance contract upon which this suit is

based.

This motion was denied and an exception taken to

the Court's denial thereof on all grounds. (R. 69.)

At the close of the case a motion for directed ver-

dict on the grounds above set out was renewed.

(R. 85.) Said motion was denied and exception

thereto taken. (R. 87.)

The case was submitted to the jury and a verdict

was returned finding the plaintiff permanently and

totally disabled as from June 30, 1919. (R. 16.)

A judgment on the verdict was entered November

14, 1928. (R. 17, 18.) Defendant filed a motion

for new trial October 9, 1928. (R. 19.) This mo-

tion was denied and exception noted. (R. 20.)

From the judgment in favor of the plaintiff de-

fendant is here on appeal.

ASSIGNMENT OF ERRORS

The defendant will rely upon and argue the As-

signment of Errors, or parts thereof, as are here

set out

:
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The District Court erred in denying defendant's

motion for a directed verdict at the close of the

plaintiff's case, which motion for directed verdict

was interposed on the following grounds:

Second. On the ground that the evidence shows

that the man on or about March 2d, 1920, made ap-

plication to the Government for reinstatement of

$5,000 of his War Risk Term Insurance and repre-

sented that he was then in as good health as at dis-

charge and knowing, or being charged with the

knowledge that a policy of War Risk Insurance

under the law could not be reinstated, if and when

an ex-service man was permanently and totally dis-

abled, did make such representations and obtain the

reinstatement of his insurance; and that

Third. On the ground that the evidence shows

that on or about March 2d, 1920, the claimant ap-

plied for a conversion of $5,000 of his War Risk

Term Insurance into an ordinary life policy and

that such application was accepted and a policy

issued ; that the plaintiff by accepting such policy

is estopped to assert permanent and total disability

prior to that date; and, futher, that by reason of

applying for and receiving such policy with differ-

ent terms and conditions, there was a merger which

terminated all rights under the old War Risk In-

surance contract upon which this suit is based.

To which denial the defendant took a separate

exception on all grounds at the time of the trial

herein.
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The District Court erred in denying defendant's

motion for directed verdict at the end of the entire

testimony, which motion for directed verdict was

interposed on the following grounds

:

Second. The plaintiff is estopped from asserting

total disability on the date alleged in the complaint

for the reason, in March, 1920, the plaintiff applied

for the reinstatement of $5,000 term insurance and

stated in his application therefor that he was in as

good health as the date of discharge from service,

being possessed of full knowledge that he could not

reinstate his insurance while totally disabled, thus

representing to the defendant he was not totally

disabled; that the defendant, through the United

States Veterans' Bureau, acting on and as a result

of said representation, did reinstate said insurance,

and the plaintiff is estopped from asserting total

and permanent disability prior to said date.

Third. For the further reason, the evidence

shows March 2d, 1920, the plaintiff converted $5,000

of his War Risk Term Insurance into $5,000 ordi-

nary life policy, which policy was issued effective

March 1st, 1920, and by such actions there was a

merger into said ordinary life insurance policy of

War-Risk Insurance and said plaintiff is now

estopped from claiming any rights under said term

contract, at least to said amount so converted.

Fourth. Under the evidence before the Court,

the plaintiff is not entitled to recover in any event
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more than $5,000, as the evidence conclusively

shows $5,000 was merged into a Government insur-

ance policy of ordinary-life insurance which con-

tains terms and conditions entirely different and

benefits now accorded to the plaintiff under his

term insurance originally applied for and sued for

in this action and under which no claims are made

by the plaintiff in his complaint.

To which denial the defendant took a separate

exception on all grounds at the time of the trial

herein.

VI

The District Court erred in refusing to give de-

fendant's additional requested instruction No. 1,

which additional requested instruction is as fol-

lows:

You are instructed that if you find that

the plaintiff on or about March 2, 1920, ap-

plied for and was granted a conversion of

Five Thousand ($5,000) Dollars of his war-

risk term insurance into a Five Thousand

($5,000) Dollar policy of ordinary life war-

risk insurance, then and in such event, you

are instructed that the plaintiff is not en-

titled to recover on the insurance so con-

verted, and in such event could not recover

on more than Five Thousand ($5,000) Dol-

lars war-risk insurance

;

to which refusal the defendant took timely excep-

tion herein.



VII

The District Court erred in refusing to give de-

fendant's additional requested instruction No. 2,

which additional requested instruction No. 2 is as

follows

:

If you find from the evidence that the

plaintiff, on or about March 2, 1920, applied

for the reinstatement of Five Thousand

($5,000) Dollars war risk term insurance,

and a conversion of the same into an ordi-

nary life policy of war risk insurance, and

said life policy was issued and that he stated

in his said application therefor that he was

in as good health as at the date of his dis-

charge from service, then and in such event,

you are instructed that you can not find the

plaintiff to have been totally and perman-

ently disabled prior to the time of said ap-

plication for reinstatement and conversion;

to which refusal the defendant took timely excep-

tion herein.

IX

The District Court erred in entering judgment

upon the verdict herein, when the evidence adduced

at the trial of this action was insufficient to sustain

the verdict or the judgment.

PERTINENT STATUTES AND REGULATIONS

Section 400 of the Act of October 6, 1917 (40

Stat. 409) :

That in order to give every commissioned

officer and enlisted man and to every mem-



ber of the Army Nurse Corps (female) and
of the Navy Nurse Corps (female) when em-

ployed in active service under the War De-

partment or Navy Department greater pro-

tection for themselves and their dependents

than is provided in Article III, the United

States, upon application to the Bureau and

without medical examination, shall grant in-

surance against the death or total permanent

disability of any such person in any multiple

of $500, and not less than $1,000 or more
than $10,000, upon the payment of the pre-

miums as hereinafter provided.

Section 402 of the Act of October 6, 1917 (40 Stat.

409) :

That the Director, subject to the general

direction of the Secretary of the Treasury,

shall promptly determine upon and publish

the full and exact terms and conditions of

such contract of insurance. * * *

Section 404 of the Act of October 6, 1917 (40

Stat. 410) :

* * * Regulations shall provide for the

right to convert into ordinary life, twenty

payment life, endowment maturing at age

sixty-two and into other usual forms of in-

surance. * * *

Section 13 of the Act of October 6, 1917 (40 Stat.

398, 399)

:

That the director, subject to the general

direction of the Secretary of the Treasury,

shall administer, execute, and enforce the

provisions of this Act, and for that purpose
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have full power and authority to make rules

and regulations, not inconsistent with the

provisions of this Act, necessary or appro-

priate to carry out its purposes. * * *

Bulletin No. 1, being the terms and conditions

of soldiers' and sailors' insurance, promulgated

October 15, 1917, provided among other things:

* * * If the insured became totally

and peimanently disabled before this policy

was applied for, it shall nevertheless be ef-

fective as life insurance, but not as

insurance against such disability.

* * * * *

* * * If any premium be not paid^

either in cash or by deduction as herein pro-

vided, when due or within the days of grace,

this insurance shall immediately terminate,

but may be reinstated, within six months

upon compliance with the terms and con-

ditions specified in the regulations of the

bureau.

Treasury Decision No. 47 W. R., promulgated

July 25, 1919, pursuant to Section 13 of the War
Risk Insurance Act, and in force on March 2, 1920,

when this plaintiff applied for reinstatement, pro-

vides where material as follows

:

2. In every case where reinstatement, in

whole or in part, of lapsed or cancelled in-

surance is desired, the insured shall file with

the Bureau of War Risk Insurance a signed

application therefor, and make tender of the

premium for one month (the grace period)

on the amount of insurance to be reinstated,

51431—29 2
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and also of the amount 61 at least one

month's premium on the reinstated insur-

ance. In cases where the insured desires to

convert his lapsed term insurance he shall

make tender of the premium for one month
(the grace period) on the amount of term
insurance to be reinstated and converted,

and also of the first premium on the con-

verted insurance.

3. Insurance lapsed or cancelled may be

reinstated within eighteen months after the

month of discharge, provided the insured is

in as good health as at date of discharge or

at the expiration of the grace period, which-

ever is the later date, and so states in his ap-

plication; * * *.

Regulations of the Bureau, promulgated pur-

suant to statutory authority, have the force and

effect of law aild the Court will take judicial notice

thereof. (Cassarello v. U. S. 279 Fed. 396, C. C. A.

(3rd) ; Sawyer v. U. S., 10 Fed (2d) 416, "C. C. A.

(2nd).)

ARGUMENT

Point I

By reason of the reitistatement of $5,000 term iilsurailcfe

and the conversion thereof to an ordinary life policy

effective March 1, 1920, plaintiff was estopped from

asserting a permanent and total disability prior to that

date

The record is sufficiently clear to warrant the

statement that it is undisputed that on the plain-

tiff's $10,000 war risk term insurance no premiums

were paid after the month of June, 1919, as appears
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from the plaintiff's application for reinstatement

dated March 2, 1920 (Goverpment's Exliibit A-1),

the affirmative defense of the Government in the

answer to the amended complaint (R. 11), and the

testimony of the plaintiff where he says (R. 56)

:

"As far as I know my premiums were paid up to

June, 1919."

The defendant in its answer to the amended com-

plaint (R. 11) alleged that effective March 1, 1920,

on application of the plaintiff, $5,000 of the original

$10,000 term insurance, on which premiums had

been last paid to include June, 1919, was reinstated

and converted. This the plaintiff admitted in his

reply. (R. 14.) The plaintiff in his reply sought

to avoid the effect of said reinstatement and con-

version on the ground that he was in ignorance of

the contents of the applications for reinstatement

and conversion which he made ; that he signed same

under mistake and misapprehension ; that, further,

the defendant was not induced to forego any of its

(the defendant's) rights by any such representa-

tions of plaintiff and that therefore the plaintiff

is not estopped from claiming rights under his

original $10,000 contract of term insurance. (R.

14, 15.)

There we have the issue. The plaintiff contends

that the reinstatement and conversion following

the lapse of the polic}^ does not preclude him from

asserting permanent and total disability during the

life of the original $10,000 term contract. The de-

fendant says that said reinstatement and conver-
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sion is an estoppel by contract. The pertinent stat-

utes and regulations hereinbefore quoted clearly

show that Congress made provisions for insurance

protection available to those in the military or naval

service ; that this insurance protection might be ac-

cepted or rejected at the option of each individual

member of the military or naval forces ; that if ac-

cepted the applicant for insurance must not only

make application therefor but must also pay pre-

miums thereon so long as such protection is desired

and that premiums must be paid thereon both dur-

ing and subsequent to military or naval service.

Each insured had a right to reinstate insurance in

accordance with the provisions of regulations pro-

mulgated pursuant to the statute ; that the contract

of insurance afforded protection against permanent

and total disability or death when occurring during

the lifetime of the contract of insurance only. (Sec-

tion 404, Brief p. — ; Bulletin No. 1, Brief p. —.)

War-risk insurance, like every other kind of in-

surance, is essentially an indemnity against future

loss. It could not be granted to an individual who

was permanently and totally disabled any more than

it could be granted to one who had previously died.

As a basis of entering into such contract, it must be

assumed by both parties that the contingencies to be

insured against have not already occurred. It is

unnecessary to cite any of the numerous authorities

to show that an insurance contract is void when

there is no risk which can be insured against and

that in such contingency money paid as premiimas
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is unearned and must be returned to the insured.

Total disability is one of the contingencies insured

against in a contract of war-risk insurance. Plain-

tiff in requesting reinstatement of $5,000 of his

yearly renewable term insurance effective March

1st represented that he was then in as good health

as he was at the end of June, 1919, when the last

premium under his original $10,000 term-insurance

contract was paid. Plaintiff, of course, impliedly

represented that he was not permanently and to-

tally disabled when applying for reinstatement, for

if he thought or claimed he was then permanently

and totally disabled and represented his then state

of health, as he did (Government Exhibit Al), com-

parable to his state of health at the end of June,

1919, it seems unnecessary to suggest that he would

not have applied for reinstatement but, rather,

would the plaintiff have claimed benefits under the

old policy effective at least from June, 1919. It is

fundamental that the Government could not issue

insurance to one who was permanently and totally

disabled and it must have been assumed by both the

plaintiff and the Government as a basis of reinstat-

ing and converting $5,000 of the hitherto lapsed

yearly renewable term insurance that plaintiff was

not permanently and totally disabled and is now

estopped to deny the fact assumed.

The doctrine of estoppel, certainly an old one. is

not even new in its application to contracts of war-

risk insurance, for in the case of Wills v. United
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States, tried in the District Court for the District

of Montana and reported in 7 Fed. (2nd) 137,

Judge Bourquin held that

—

Where a World War veteran, to secure re-

instatement of war-risk insurance, repre-

sented that he was not permanently and
totally disabled, he was thereby estopped to

later claim payment of insurance on the

ground of total permanent disability alleged

to have existed since before the time when he

applied for reinstatement of the lapsed

policy.

Notwithstanding the absence from the applica-

tion for reinstatement in the present case of a defi-

nite statement that the plaintiff was not perma-

nently and totally disabled, it follows with equal

force that it was his intention to so represent his

condition of health ; that the defendant accepted as

a fact that the plaintiff was not permanently and

totally disabled when it reinstated and converted

the $5,000 insurance. Numerous unreported de-

cisions by Federal District Courts have sustained

the Government's defense of estoppel in cases the

same and similar to the instant case. There is one

District Court decision

—

Dohhie v. United States^

19 Fed. (2nd) 656—which it may be argued holds

otherwise. It is submitted, however, that this is so

readily distinguishable from the question here pre-

sented as to require no comment.

The plaintiff, in effect, concedes that ordinarily

the defense of estoppel in this case would attach so
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as to jjreclude recovery, but seeks to avoid the effect

of estoppel on the ground of ignorance, mistake,

and misapprehension and that the defendant by

accepting the application for reinstatement and is-

suing the new policy thereon suffered no damage.

But an analysis of the new rights acquired by the

plaintiff and the liabilities imposed upon the de-

fendant by reinstating the insurance plainly shows

the fallacy of plaintiff's contention. Notwith-

standing the fact that plaintiff may then have been

permanently and totally disabled, tlie defendant is

now estopped from so asserting and the plaintiff, if

he can now prove permanent and total disability

subsequent to March 1, 1920, and within the life of

the reinstated policy, is entitled to recover. That,

it is submitted, is sufficient to meet the contention

of the plaintiff when he says that the reinstated

policy imposed no new obligations on the defendant.

It is clearly shown from the record that there was

no fraud, deceit, or misrepresentation on the part

of the defendant in bringing about the application

for reinstatement by the jilaintiff, for the plaintiff

himself testifying (R. 56, 57) says in substance:

Premiums on my original term insurance

contract, so far as I know, were paid up to

June, 1919. Thereafter in March, 1920, one

Fred Mace, who had known me fOr years,

came to me and said, "I will get some insur-

ance for you," he knowing that at that time

I was in bad health. I did not know what I

was signing, but he was looking out for my
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welfare and the welfare of my family. I

don't know who Mr. Mace was employed by.

Mr. Mace just told me to sign something and

I signed it. I didn't know what it was, but

thought it was to get my Government insur-

ance paid to me.

The record further shows that as late as Decem-

ber of 1920 the plaintiff was not claiming total per-

manent disability, for it appears that he was then

writing to the Bureau of War Risk Insurance ask-

ing for the refund of premimns remitted in con-

nection with a second application for reinstate-

ment which he had been notified could not be ac-

cepted without the completion of further formal

requirements, and as to this the plaintiff testifies

in substances:

I don't remember writing a letter on De-

cember 13, 1920, asking for the cancellation

of my policy and the return of $19.50 that

I had paid, but if my brother verifies my
signature then I did write the letter.

The brother did verify the signature of said let-

let and said letter was received in evidence. (R.

50.)

A case foursquare with the present case is that

of William M. Stevens, decided by the United

States Circuit Court of Appeals for the Eighth

Circuit December 14, 1928, No. 7990, wherein the

Circuit Court affirmed the ruling of the trial court

in holding that the reinstatement of insurance
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estopped the plaintiff from asserting a permanent

and total disability prior to such reinstatement.

The Court of Appeals said

:

The legal question involved is whether this

can be done in view of the changed relation-

ship resulting from the attitude of the parties

taken as a basis of the reinstatement made.

Our judgment is that it can not be done.

As stated by the trial court, the reinstate-

ment made brought into existence a new con-

tract between the parties and the estoppel for

which the Government contends is estopj)el

by contract. It is not, strictly speaking, a

species of estoppel in pais since it is based

wholly on a written instrument. The rule is

thus stated in 21 Corpus Juris, 1111, par. Ill :

'
' If, in making a contract, the parties agree

upon or assume the existence of a particular

fact as the basis of their negotiations, they

are estopped to deny the fact so long as the

contract stands, in the absence of fraud,

accident, or mistake."

Mr. Bigelow, in his work on Estoppel,

states the inile as follows:
'

' The estoppel in this class of cases is fixed

by the execution of the contract; nothing

further need be shown, where the fact in

question is clearly agreed or assumed. The

question, then, will be whether the fact has

been so agreed ; * * *.

"On the other hand, this class of estoppel

being founded upon contract, it can seldom

be an answer to the alleged estoppel, unlike
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the case of estoppel by conduct, that the

party supposed to be estopped acted in

ignorance of the facts and under mistake.

There are some exceptions, it is true, but

they appear to belong mainly to those cases

in which the fact in question turns upon some

act done in pursuance of the contract—as in

the case of delivery of possession to a tenant

constituting the ground of the tenant's

estoppel—in distinction from an agreement

of the fact itself." Bigelow on Estoppel,

Sixth Edition, 496.

In McFarland v. McFarland (Mo.), 211

S. W. 23, it is held that an express or implied

admission which may estop may arise out of

a contract by which one is estopped from

denying that which he has expressly or by
implication agreed to be true. It is further

held that

—

*'It can seldom be an answer to an estoppel

founded upon contract, unlike estoppel by

conduct, that the party to be estopped acted

in ignorance of the facts and under mistake."

And in Bricker v. Stroud Bros., 56 Mo.

Ap. 183, 188, estoppel by contract is stated

to be ''a term which is intended to embrace

all cases in which there is an actual or virtual

undertaking taking to treat a fact as settled."

To the same effect is Delaney v. Dutcher, 23

Minn. 373.

The record convinces that plaintiff in er-

ror, without fraud, deceit, misrepresenta-

tion, or undue influence, elected to have his

insurance reinstated upon the terms speci-
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fied in the act permitting reinstatement. To

that end, the fact that he was not at that

time totally and permanently disabled was

assumed. Neither he nor any officer of the

Government at that time viewed his disabil-

ity as pemianent. At the time his applica-

tion was made his recourse against the Gov-

ernment under his certificate of war-risk in-

surance, which had lapsed for nonpayment

of premiums, was at least problematical.

By reinstatement he acquired substantial

advantages and the Government, from a

financial standpoint, sustained correspond-

ing disadvantages. These advantages are

not merely nominal—they are substantial.

The Government became liable for the pay-

ments provided in the insurance contract if

plaintiff in error thereafter became perma-

nently and totally disabled or died. It

would also be obliged, at the election of

plaintiff in error, to convert such insurance

into one of the many more desirable forms,

including an ordinary life policy, under the

provisions of the Act of August 9, 1921, and

its amendments. Under such a policy not

only would the terms of payment be changed

to the advantage of the insured, but liability

on the policy would accrue for death from

causes other than those of service origin.

It could not be pleaded in defense that

plaintiff was permanently and totally dis-

abled prior to the date of reinstatement.

We think under the facts before us, and the

law applicable thereto, that plaintiff in er-

ror is estopped to recover upon his original
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certificate on the ground of total permanent
disability sustained while that certificate

was still in force. Judge Bourquin, in the

District of Montana, in Wills v. United

States, 7 Federal (2nd) 137, reached this

same conclusoin. A contrary view is ex-

]3ressed by the District Court for the South-

ern District of Texas in Dohhie v. United

States, 19 Federal (2nd) 656. That case,

however, may be easily distinguished from
the fact that the court found that plaintiff

did not intend to make the election to rein-

state the policy. It would, in our judgment,

be a dangerous precedent to establish that

one who voluntarily, and in the absence of

fraud or mistake, has obtained reinstate-

ment of insurance under the terms pre-

scribed in the Remedial Act, may there-

after, because of conditions later developing

or better understood, repudiate the contract

obligations thus entered into. It would open

an avenue to fraud and imposition and
greatly embarrass the administration of the

law. The Government has been extremely

liberal in extending and preserving rights

which have been technically lost through

misfortune or inadvertence.

Point II

In any event no recovery could be had in this suit on the

$5,000 insurance which was reinstated and converted

At the close of the plaintiff's case defendant re-

quested the court for certain instructions, among

which was the following (R. 73) :
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ADDITIONAL REQUESTED INSTRUCTION NO. 1

You are instructed that if you find that

the plaintiff on or about March 2, 1920, ap-

plied for and was granted a conversion of

Five Thousand ($5,000) Dollars of his war
risk term insurance into a Five Thousand

($5,000) Dollar policy of ordinary life war-

risk insurance, then and in such event you

are instructed that the plaintiff is not en-

titled to recover on the insurance so con-

verted, and in such event, could not recover

on more than Five Thousand Dollars

($5,000) war risk term insurance.

The maximum amount of insurance which the

plaintiff could carry under the limitations of Section

400 (Brief, p. — ) was $10,000. By conversion of

$5,000 effective March 1, 1920, plaintiff did not and

could not secure an aggregate of $15,000 insurance.

The converted insurance contract for $5,000 se-

cured on March 1, 1920, continued in force through

the month of May, 1920, as is affirmatively pleaded

by the defendant in its answer to the amended com-

plaint (R. 12), which allegation is not denied in

the reply of the plaintiff. There is no suggestion

that said converted policy of $5,000, which was in

force from March 1, 1920, through May, 1920, and

which protected the plaintiff during that period

and now protects him during that period for per-

manent and total disability, if permanent and total

disability can be shown during that time, is void
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or that the plaintiff has surrendered the same or

that the same has been or can be canceled by the

Government. This converted insurance was sub-

stituted for a like amount of term insurance and by

this substitution a novation is effected which

merges all rights and liability of the term insur-

ance in and under the converted contract of in-

surance. After conversion the rights of the in-

sured, if any, can only exist under the converted

insurance contract. No rights can subsequently be

asserted under the contract of term insurance, at

least, unless, and rnitil the converted policy has been

canceled and the term policy restored. Whether

the cancellation of the converted policy and the

restoration of the term policy ever can be effected

need not be considered here. The fact is that no

attempt to effect such an arrangement has ever

been made. Under these circumstances it is ob-

vious that the court should have given defendant's

additional requested Instruction No. 1, supra, and

held that if entitled to recover at all under the

present action which was founded upon plaintiff's

yearly renewable term insurance contract, plain-

tiff could not recover except on the $5,000 term in-

surance contract which had not been converted.

The trial court clearly erred in entering judgment

on the verdict of the jury for the installments pay-

able on the $10,000 insurance.
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For tlie reasons above set forth it is submitted

that the judgment entered herein should be re-

versed.
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STATEMENT OF FACTS.

Edward J. Buzard, plaintiff herein, in Nov-

ember, 1917, while in the U. S. Army, applied for

and was granted War Risk Term Insurance in the

sum of $10,000.00. Premiums were paid on same



to include the month of June, 1919. No premiums

were paid thereafter.

The testimony shows, that on June 18, 1918,

while the $10,000.00 War Risk Insurance was in

effect, plaintiff was in service in France. At

Belleau Wood the plaintiff was gassed and on be-

ing carried from front line trenches to the rear by

his brother, was wounded by high explosives,

rendered unconscious, sight destroyed, and he be-

came totally and permanently disabled. (R. pages

45, 46, 51, 52). Plaintiff was invalided home and

later discharged.

On March 15, 1920, plaintiff signed an in-

strument which he thought was to entitle him to

the payment of his insurance due, but which later

turned out to be a new Policy of converted in-

surance. Record P. 57). The case was submitted

to the jury, and a verdict was returned finding

the plaintiff permanently and totally disabled

from June 30, 1919 (R. 16). Judgment on ver-

dict entered Nov. 14, 1928 (R. 17 & 18) in favor

of the Plaintiff.

Motion for new trial filed on October 9, 1928.

The case is now on appeal from the U. S. District



Court, Western District of Washington, Northern

Division.

The plaintiff contends that he never entered in-

to a new contract of Insurance, and at no time v^as

that his intention. Plaintiff further contends,

that the $10,000.00 term insurance matured and

became a liquidated demand on the date the plain-

tiff became permanently and totally disabled. He

further contends that the alleged re-instatement

and conversion following the lapse of the policy

does not preclude him from asserting permanent

and total disability during the life of the original

$10,000 term contract. The defendant says that

said reinstatement and conversion is an estoppel

by contract. The plaintiff contends that the entire

matter of estoppel was presented to the jury in all

its phases and the jury determined in his favor.

ARGUMENT AND CITATIONS.

Part I.

PLAINTIFF'S $10,000 TERM INSURANCE
MATURED AND BECAME A LIQUIDATED
DEMAND ON THE DATE THE PLAINTIFF

BECAME PERMANENTLY AND TOTALLY
DISABLED.



The defendant does not deny that the plaintiff

became and was totally and permanently disabled

since June 30, 1919 during the life of the $10,000

policy and continued until the date of this trial,

and the JURY SO FOUND. Being totally and

permanently disabled from date of discharge

while his $10,000 policy was in full force and ef-

fect, this contract of War Risk Insurance matured

by the happening of the contingency for which the

policy issued and plaintiff was entitled to receive

from defendant the amount stipulated in this con-

tract. He could have sued upon this contract at

any time from date of discharge, had he knowledge

of or been apprised of his rights.

In the case of U. S. v. Cox 24 Fed. (2nd) 944,

C. C. A. 5th Circuit, Foster Judge, says

:

"However, the payment of premiums after his

discharge from service was not required if he
was at that time totally and permanently dis-

abled within the meaning of the law AS THE
POLICY WAS THEN MATURED, and all the

premiums due had been paid.

Also in Larsen v. U. S. 29 Fed. (2nd) 847, a case

in point with this one, court says:

'There can be no doubt as to the fact that the
deceased was totally and permanently disabled
on the date of discharge. This condition ma-



tured the policy and he became entitled to the

payment of 240 monthly payments of $57.50

each from the date of discharge."

"The defendant on permanent and total dis-

ability was bound to pay by the terms of the

policy, the legal obligation having matured. The
liability became fixed in the full amount, and
acceptance of a part of the payment, even though
it may have been through a reissued policy in

lieu of the old does not change the status nor bar
plaintiffs claim to the balance.

In Dobbie v. U. S. 19 Fed. (2nd) 656, where the

court says

:

"A true estoppel does not arise in this case

as the Government has lost nothing and if as the

jury found the plaintiff has been totally and per-

manently disabled, her policy has been A
LIQUIDATED DEMAND since that date."

Andrews v. U. S. 28 Fed. (2nd) 904.

*'In fact and at law the policy sued on had
already matured, and the soldier was at that

time entitled to recover the face of the policy."

The defendant says, that, by reason of the conver-

sion of $5,000 of the original policy of War Risk

Insurance, the plaintiff is hereby estopped from

asserting permanent and total disability during

the life of the original $10,000.00 term contract,

(Govt' Brief P. 13). Is there an estoppel? The

contract had already matured and the rights were



fixed prior to alleged conversion. What need

would plaintiff have had for reinstatement had he

been fully apprised of his rights? Would a person

who had $10,000 due from the defendant deliber-

ately throw away $10,000.00 and ask for only

$5,000 of his money then due? The answers to

these questions are apparent.

The Attorney GeneraFs opinion, (32 Ops. Atty.

Gen. 379, 386, 389, 390,) quoted in appellants

Brief, P. 12, stated:

^THE TERM POLICY HAVING MA-
TURED INTO A CLAIM BY THE HAPPEN-
ING OF THE EVENT INSURED AGAINST
IT, CEASES TO CONSTITUTE "INSUR-
ANCE".

To concede that one totally and permanently
disabled may convert term insurance into a new
form of insurance, would be to admit, one simi-

larly disabled may take out, term insurance, and
that as I have heretofore stated in opinion of

July 18, 1919, (31 Ops. Atty. Gen.) he may
not do.

In the case at bar the jury found the plaintiff

on the date of conversion to be totally and per-

manently disabled, under the opinion as set forth

above, the policy was matured and plaintiff under

this opinion could not take out a new policy of in-

surance.
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each from the date of discharge."

'The defendant on permanent and total dis-
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fixed prior to alleged conversion. What need

would plaintiff have had for reinstatement had he

been fully apprised of his rights? Would a person

who had $10,000 due from the defendant deliber-

ately throw away $10,000.00 and ask for only

$5,000 of his money then due? The answers to

these questions are apparent.

The Attorney General's opinion, (32 Ops. Atty.

Gen. 379, 386, 389, 390,) quoted in appellants

Brief, P. 12, stated:

"THE TERM POLICY HAVING MA-
TURED INTO A CLAIM BY THE HAPPEN-
ING OF THE EVENT INSURED AGAINST
IT, CEASES TO CONSTITUTE "INSUR-
ANCE".

To concede that one totally and permanently
disabled may convert term insurance into a new
form of insurance, would be to admit, one simi-

larly disabled may take out, term insurance, and
that as I have heretofore stated in opinion of
July 18, 1919, (31 Ops. Atty. Gen.) he may
not do.

In the case at bar the jury found the plaintiff

on the date of conversion to be totally and per-

manently disabled, under the opinion as set forth

above, the policy was matured and plaintiff under

this opinion could not take out a new policy of in-

surance.



Part II.

PLAINTIFF IN SIGNING APPLICATION
FORRE-INSTATEMENTDIDSO
THROUGH MISTAKE AND WITHOUT IN-
TENTION TO ENTER INTO A NEW CON-
TRACT.

The plaintiff in signing application to re-in-

state his policy was working under a mistake of

fact, either as to the extent of his disability or his

rights under this contract, which precludes the

formation of a new contract.

There was no meeting of the minds for there can

be no mutual consent where there is a mistake of

fact and mistake of fact is occasioned by ignorance

of the real facts, as is said in 13 C. J. at P. 369.

"Since mutual consent is essential to every

agreement and agreement is generally essential

to contract there can as a rule be no binding con-

tract where there is no real consent. Apparent
consent may be unreal because of mistake, mis-

representation, fraud and duress.'*

And also 13 C. J. at P. 369.

"Mistake is occasioned by ignorance or mis-
conception of same matter, under the influence

of which an act is done.

A MISTAKE OF FACT TAKES PLACE
WHEN SOME MATERIAL FACT, WHICH
REALLY EXISTS IS UNKNOWN, OR WHEN
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SOME ESSENTIAL FACT WHICH IS SUP-
POSED TO EXIST REALLY DOES NOT
EXIST/'

The Court in Larsen v. U. S. Fed. (2nd) 847,

says the following in regard to mistake:

"The answer seeks enforcement of the reissued

$2,000 converted policy, instead of the $10,000
and to prevail the defendant must clearly show
that the issuance is free from mistake or illega-

lity, perfectly fair, equal and just not only in

its terms but in the circumstances, Nevada
Nickel Co. (C. C.) 96 Fed. 135, at P. 145; and
where it is unconscientious or unreasonable, 30
U. S. 264; or the disproportion so great as to

shock the conscience, (154 Fed. 481), or where
the disparity is gross, equity will not enforce

relief. 88 Wash. 112, all of the disclosed cir-

cumstances show that this claim as said by the

Sup. Court, 89 U. S. 496, is utterly destitute of

merit and repugnant to the plainest dictates of

both law and justice."

The uncontroverted testimony shows that it was

not the intention of plaintiff, Buzard, to elect to

re-instate the policy.

Plaintiff Buzard testified:

"Mr. Mace, (man who presented the appli-

cation for reinstatement) did not say anything
to me ; he says, "sign this—this is all there is to

it", and I says, "if it does my family any good,
why, all right, "but I WAS UNDER THE IM-
PRESSION AT THE TIME THAT I WAS
SIGNING TO GET MY GOVERNMENT IN-



SURANCE PAID TO ME, NOT FOR ME TO
TAKE OUT MORE INSURANCE. (R. 57).

In Stevens v. United States, 29 Fed. (2nd) P.

904, quoted at length by the U. S. attorneys, Van

Valkenburg, Judge, writing the opinion in the

Stevens case, which held an estoppel, used the

following language in commenting on the case of

Dobbie v. U. S. 19 Fed. (2nd) 656.

**That case, (meaning Dobbie case) however,
may be easily distinguished from the fact that

THE COURT FOUND THAT THE PLAIN-
TIFF DID NOT INTEND TO MAKE THE
ELECTION TO RE-INSTATE THE
POLICY."

The jury in the case at bar found Buzard totally

and permanently disabled on June 30, 1919;

that the old contract of insurance prevailed

and that no new contract was entered into and

that the plaintiff had not elected to re-instate.

Buzard stated that he had no intention to get

more insurance but only desired payment of in-

surance already had. (R. 57) . Had the same facts

prevailed in the Stevens case as prevailed in the

Dobbie case or the case at bar, clearly the decision

of the court would have been with the plaintiff.
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Part III.

PLAINTIFF IS NOT ESTOPPED TO AS-

SERT HIS RIGHTS UNDER THE $10000.

POLICY OF WAR RISK TERM INSURANCE
BY THE ISSUANCE OF A $5000. CON-

VERTED POLICY OF INSURANCE.

Estoppel will not lie in the present case. The

matter was presented to the jury and the findings

were that the plaintiff did not make statements

knowingly false: that the government was not

misled or suffered any damage or that there was

any benefit or right accruing to the plaintiff in

the issuance of the $5000. converted policy.

The present case is squarely in point with

Andrews v. U. S. 28 Fed. (2nd) 904, wherein the

court says

:

"The question of estoppel was submitted to the

jury and by their verdict the jury has found that

the statements made were not knowingly false,

and that the Government was not misled there-

by."

So in the present case the question of estoppel

was at issue and submitted to the jury, with the

other facts in the case, and the jury returned the

verdict in favor of the plaintiff. The court in
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Andrews v. U. S. 28 Fed. (2nd) 904, in continuing

says:

"Moreover, the Government was not misled.

The Government had a complete record of his

case and through its Doctor's probably knew
more about the question of whether his dis-

ability was total and apt to be permanent than

did the soldier himself. In any event it is quite

clear the Government cannot contend that it was
misled by the statement of the soldier."

And in the Larsen case 29 Fed. (2nd) 847.

*The condition of the deceased was known to

the defendant. He was in U. S. Hospitals. All

medical diagnosis were in its possession and all

show deceased physical condition."

In this case the Government provided a reader

for the plaintiff, Buzard.

As was said in the Larsen case, 29 Fed. (2nd)

847, and is in reality a statement of fact as in case

at bar,

'There was no benefit of right accruing to

the plaintiff or damages to the defendant.

(Brooks & White, 2 Met. Mass. 283, 37 Amer.
Dec. 95). The defendant lost nothing. Struck
& Co. V. Slicer, 23 Ga. App. 52, 97 S. E. 455;
Ala. App. 335; 62 So. 245; 147 Minn. 433, 180
N. W. 540 ; and plaintiff gained nothing. See
78 Fed. (2nd) 373.

And in the Dobbie case, 13 Fed. (2d) 212, as

herein.
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"A true estoppel does not arise in this case,

as the Government has lost nothing."

And in the Larsen case as in this case

:

*The plaintiff did not know his legal status

and right, and I think, upon the record, the court
must find, relied upon the Bureau."

Can the defendant be now heard to say that by

reason of the reinstatement and conversion it was

misled and injured? Defendant having posses-

sion of the facts should be estopped from denying

that plaintiff was totally and permanently dis-

abled at the date of discharge which frees both

parties. As is said at 21 C. J. (1139 P. 140) 8.

*'Where an estoppel exists against an estoppel

the matter is set at large. It may happen that

a plaintiff being estopped to allege a state of

facts which the defendant is estopped to deny,
the interest of justice will require that both be
liberated."

The defendant had the record of the plaintiff's

case, the result of medical examination in the

plaintiff's file which was in the possession of the

defendant. The defendant had access to these

files, the plaintiff under the law did not have

access to same.

If the defendant had better opportunity to judge
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of the disability of the plaintiff than the plaintiff

himself; if the Government saw fit to enter into

a contract with the plaintiff knowing that the con-

tract could not be made with a man totally and

permanently disabled and was deceived as to his

physical condition, with all the records, medical

and otherwise, available and at their disposal, and

were mistaken, how then can they hold that the

plaintiff was at fault in not knowing his true con-

dition and asked that he be estopped from denying

said contract.

Part IV.

The case at bar is distinguished from the Stevens

case in several particulars

;

In the Stevens case the evidence is that Stevens

was not totally disabled at the time of reinstate-

ment or at any time prior to trial. Medical testi-

mony for the plaintiff Stevens was

;

"At no time did I think he was totally dis-

abled until the present time. (Time of trial).

Other medical testimony that at the time of trial

the disability was total and permanent. "Their

testimony goes no further than that." Stevens

was competent to contract. Buzard, without know-
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ing it, and the jury so found, was incapable of con-

tracting and it was shown he had not intention of

contracting.

In deciding the Stevens case the court distin-

guished between that case and the Dobbie case, 19

Fed. (2nd) 656.

"A contrary view is expressed by the District

Court, Southern District of Texas, in Dobbie
vs. United States, 9 Fed. (2nd) 656. That case

however, may be easily distinguished from the

fact that the Court found that plaintiff did not
intend to make the election to reinstate the

policy."

Buzard, this case, did not elect to reinstate or

enter into a new contract. As was stated,

**But I was under the impression that I was sign-

ing to get my Government insurance paid to me,

not for me to take out more insurance." (R. 57).

This clearly brings the case at bar under the

Dobbie decision rather than the Stevens case ; Also,

"I did not apply for reinstatement on March 2nd,

1920, of $5,000 of my insurance."

Facts further disclose that in the Stevens case

a full explanation was made to Stevens by an ex-

Veteran Bureau employee whom the court found

honest and having best interests of Stevens in
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mind. In case at bar, speaking of the application

papers, Buzard testified: "I did not apply for

conversion of $5,000 of my Insurance, it was

brought to me to sign by Fred Mace. He made

them out himself and brought them to me to sign,

is as much as I know."

The fact that Buzard did not make election to

reinstate his policy of insurance ; the fact that he

was totally and permanently disabled while his

$10,000 policy was in effect and continuing to the

date of his trial ; the fact that he did not himself

personally make out the application and there is no

evidence to show that he read same or knew the

contents of said application, clearly places the case

at bar under the decision of the Dobbie case rather

than the Stevens case.

The plaintiff has established and the defendant

does not deny that the plaintiff was totally and

permanently disabled during the time his $10,000

policy of insurance was in effect. At any time

subsequent to that date this suit of law could have

been maintained. No advantages accrued to the

plaintiff under this new contract and the defen-

dant did not become liable under the reinstated

policy. The jury found the plaintiff was totally and
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permanently disabled at the time the converted

policy was issued. A suit on the converted policy,

determined by the same jury in this case would

have found that the plaintiff at the time of the

issuance of the re-instated policy was totally and

permanently disabled. It being one of the pro-

hibitions under said policy, the court would natur-

ally find that since the plaintiff was totally and

permanently disabled at the time of the issuance of

converted policy, and this being prohibited under

said policy, that there never was any contract and

the plaintiff could not recover. In other words no

contract of converted insurance was consumated.

Estoppel would not lie in the case at issue. No

damages were sustained or benefits or rights ac-

crued. The trial Court did not err in entering

judgment on the verdict of the jury for the install-

ments payable on the $10,000. insurance and the

judgment entered herein should be affirmed.

RALPH A. HORR,

EDWARD K. MAROHN,
Attorneys for the Plaintiff.
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In the District Court of the United States in and

for the District of Montana.

No. 252.

SHERIDAN COUNTY, MONTANA, a Quasi-Mu-

nicipal Corporation, and ENG TORSTEN-
SON, as County Treasurer of Said Sheri-

dan County, Montana,

Plaintiffs,

vs.

THE NATIONAL SURETY COMPANY, a Cor-

poration,

Defendant.

*Page-nuniber appearing at the foot of page of original certified
Transcript of Eecord.
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BE IT EEMEMBERED, that on June 22, 1927,

a transcript on removal from the District Court of

the Twentieth Judicial of. the State of Montana,

in and for the County of Sheridan, was duly filed

herein; the complaint incorporated in said tran-

script on removal is in the words and figures fol-

lowing, to wit: [2]

In the District Court of the Twentieth Judicial

District of the State of Montana, in and for

the County of Sheridan.

SHERIDAN COUNTY, MONTANA, a Quasi-Mu-

nicipal Corporation, and ENG TORSTEN-
SON, as County Treasurer of Said Sheri-

dan County, Montana,

Plaintiffs,

vs.

THE NATIONAL SURETY COMPANY, a Cor-

poration,

Defendant.

COMPLAINT.

For cause of action herein plaintiffs allege:

I.

That Sheridan County, Montana, one of the

plaintiffs, is now and during all of the times here-

inafter mentioned, has been a quasi-imimci'pal cor-

poration duly created, organized and existing un-

der and by virtue of the laws of the State of Mon-

tana, and a duly created and operative county

within the State of Montana.
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II.

That during all of the times hereinafter men-

tioned, Eng Torstenson, one of the plaintiffs, was

and now is the duly elected, qualified and acting

County Treasurer of said Sheridan County, State

of Montana.

III.

That during all of the times hereinafter men-

tioned, the defendant has been and now is a cor-

poration duly created, organized and existing un-

der and by virtue of the laws of the State of

New York and duly authorized to transact busi-

ness in the State of Montana and to execute the

bonds in the State of Montana, hereinafter re-

ferred to.

TV.

That on or prior to November 8th, 1926, the

defendant for [3] value received, duly executed

and delivered to the plaintiffs, its certain written

policy of insurance, signed by its President and

countersigned by its Secretary, wherein and

whereby it obligated itself and promised to pay

said Eng Torstenson, County Treasurer of Sheri-

dan County, Montana, who was then and there

acting for and on behalf of Sheridan County, Mon-

tana, as Treasurer thereof, one of the plaintiffs

herein, for any loss sustained by the Plaintiffs by

burglary or robbery during the period from No-

vember 8th, 1926, to November 8th, 1927, not ex-

ceeding the sum of Eighty Thousand ($80,000.00)

Dollars, subject to the conditions set forth in said

policy of insurance, being policy No. B-127631, a
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photographic copy of which is hereunto attached

and marked Exhibits ''A-1," "A-2," "A-3,"

"A-4," and by this reference is hereby made a part

of this complaint as fully and absolutely as though

fully set forth herein.

V.

That on or prior to November 8th, 1926, the de-

fendant for value received, duly executed and de-

livered to the plaintiffs, its certain written policy

of insurance, signed by its President and counter-

signed by its Secretary, wherein and whereby it

obligated itself and promised to pay said Eng
Torstenson, County Treasurer of Sheridan County,

Montana, who was then and there acting for and

on behalf of Sheridan County, Montana, one of the

plaintiffs herein, for any loss sustained by the

plaintiffs by burglary or robbery during the period

from November 8th, 1926, to February 8th, 1927, not

exceeding the sum of Seventy-five Thousand ($75,-

000.00) Dollars, subject to the conditions set forth

in said policy of insurance, being policy No.

B-139251, a photographic copy of which is here-

unto attached and marked Exhibit '^B-1," "B-2,"

*'B-3," "B-4," and by this reference is hereby

made a part of this complaint as fully and abso-

lutely as though fully set forth herein. [4]

VI.

That each of said policies of insurance, among

other things, provides that "Robbery as used in

this policy shall mean a felonious and forcible tak-

ing of property: (1) by violence inflicted upon the

person or persons having the actual care and cus-
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tody of the property; (2) by putting such person

or persons in fear of violence; or (3) by an overt

felonious act committed in the presence of such

person or persons and of which such person or

persons were actually cognizant. 'Money' as used

in this policy shall mean currency, coin, bank notes

(signed or unsigned), bullion, uncanceled United

States postage and revenue stamps in current use,

war savings certificate stamps not attached to regis-

tered certificates and 'thrift' stamps. 'Securities'

as used in this policy shall mean all negotiable or

non-negotiable instruments, documents or con-

tracts representing money or other property," all

of which more fully appears from said policies

of insurance attached hereto and made a part of

this complaint as aforesaid.

VII.

That on the 30th day of November, 1926, and

while each of said policies of insurance above men-

tioned were in full force and effect and between

the hours of 5:00 o'clock P. M. and 6:00 o'clock

P. M. of said date, standard time at the town of

Plentywood, in Sheridan County, Montana, said

Sheridan County, Montana, one of the plaintiffs

herein was the owner of Forty-five Thousand Six

Hundred Fifty-one and 70/lOOths ($45,651.70)

Dollars, in money as said term is used in said

policies of insurance; bonds of the cash value of

Twenty-two Thousand One Hundred Ninety-two

and 20/lOOths ($22,192.20) Dollars; other bonds

of the cash value of Five Thousand One Hundred
Fifty-eight and 35/lOOths ($5,158.35) Dollars;
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Liberty Bonds of the cash value of Five Hundred

Eleven and 82/lOOths ($511.82) Dollars; other se-

curities of the cash value of One Thousand One

Hundred Fourteen and 03/lOOths ($1,114.03) Dol-

lars; other refunding bonds of the value [5] of

Ten Thousand Four Hundred Fifty-six and

20/lOOths ($10,456.20) Dollars; other refunding

bonds of the cash value of Sixteen Thousand Seven

Hundred Eighty-one and 10/lOOths ($16,781.10)

Dollars, aggregating in all the cash value of One

Hundred One Thousand Eight Hundred Sixty-five

and 40/lOOths ($101,865.40) Dollars. That a more

detailed list of said money and securities herein

referred to is set forth in the Schedules A, B, C,

D, E, F and G attached to the proof of loss sub-

mitted to the defendant by plaintiffs on or about

the 28th day of December, 1926, and hereinafter

referred to, a copy of which said proof of loss and

schedules is hereunto attached and marked Plain-

tiff's Exhibit "C."

VIII.

That all of said money and securities herein be-

fore referred to were at said time and place owned

by Sheridan County, Montana, one of the plain-

tiffs, and were in the possession and under the cus-

tody and control of said Eng Torstenson as County

Treasurer of Sheridan County, Montana, the other

plaintiffs, and were covered by said policies of in-

surance aforesaid.

IX.

That on said 30th day of November, 1926, be-

tween the hours of 5:00 o'clock P. M. and 6:00
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o'clock P. M., standard time as aforesaid, at the

office of the County Treasurer, in the courthouse

in the town of Plentywood in Sheridan County,

Montana, the plaintiffs herein were robbed of all

of said moneys and securities hereinbefore referred

to while one of said plaintiffs, Eng Torstenson,

was in the possession of said money and securities,

by putting said County Treasurer and his deputy

in fear of violence and by an overt feloneous act

committed in the presence of such County Treas-

urer and Deputy County Treasurer and of which

such persons were actually cognizant, said act of

robbery being committed in the manner defined in

said policies of insurance under the definition of

robbery. [6]

X.

That no other policy of insurance against burg-

lary or robbery of said money or securities was in

force at the time said robbery was committed.

XI.

That neither the plaintiff Sheridan County, Mon-

tana, or any officer of said plaintiff, or any associate

in interest, or regularly employed servant or em-

ployee of said plaintiff or of said County Treas-

urer was a party to said crime of robbery, either

as principal or accessory in affecting or attempt-

ing to affect the loss hereinbefore referred to.

XII.

That immediately after said loss by robbery as

aforesaid, the plaintiffs herein and particularly
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Eng Torstenson as County Treasurer used due dili-

gence in endeavoring to prevent the negotiation,

payment or retirement of any of said securities.

XIII.

That the records in the office of said County

Treasurer, one of the plaintiffs herein, were at all

times during the time said policies of insurance

were in force, so kept that the amount or loss could

be accurately determined therefrom by the defend-

ant.

XIV.

That said loss above mentioned was not caused

by fire or contributed to by invasion, insurrection,

war, riot, strike, water or the action of the elements,

or undue exposure of any safe or vault during

repairs to either or to the building in which either

were contained.

XV.

That during all of the times hereinbefore men-

tioned, the plaintiffs herein, including said County

Treasurer, did and performed, and caused to be

performed, each and every act and thing required

by said policies of insurance on its and his part

agreed [7] to be done and performed, and did

not do or permit to be done any act or thing pro-

hibited by said policies of insurance.

XVI.

That immediately after said loss to the plaintiffs

by said act of robbery as hereinbefore stated, the

plaintiffs, including said County Treasurer Eng
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Torstenson, notified defendant's local agent at

Plent\'wood, Montana, of said loss by robbery, and

immediately notified the sheriff of Sheridan

County, Montana, and the police officer of the town

of Plentywood of such robbery and on the follow-

ing morning, to wit, on the morning of December

1, 1926, the plaintiff Eng Torstenson, as County

Treasurer of Sheridan County, Montana, notified

by telegraph the state agent of defendant-corpora-

tion at Helena, Montana, and notified the defend-

ant at its home office in New York of such loss by

robbery, all in accordance with the terms and pro-

visions of said policies of insurance above referred

to.

XVII.

That on or about December 4th, 1926, the plain-

tiffs caused to be circulated generally throughout

the United States and particularly through bond

journals and periodicals, a description of the se-

curities so stolen as aforesaid, and did and per-

formed all things in that regard required by said

policies of insurance.

XVIII.

That thereafter and on or about the 28th day

of December, 1926, plaintiffs furnished and mailed

to the defendant proof of said loss under oath,

addressed to defendant at its home office in New
York, which proof of loss contained a complete

inventory of all the property stolen as aforesaid,

stating the actual cash or market value thereof at

the time of the loss; a statement defining the in-
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terest of the plaintiffs in the property for which

payment was claimed; a statement containing rea-

sonable evidence of the commission of the robbery

as aforesaid to which the loss or damage was due,

and of the [8] time of its occurrence; a state-

ment that there was no other concurrent or similar

insurance on the property insured, and the pur-

poses for which and the persons by whom the prem-

ises therein were occupied at the time of the loss,

and offered and rendered the defendant every as-

sistance in their power to facilitate the investiga-

tion and adjustment of the claim, and to exhibit

for that purpose at the premises, any and all books,

papers and vouchers bearing in any way upon the

claim made, and submitting said County Treas-

urer and other officers of said Sheridan County,

Montana, and their associates and employees to

examination and interrogation by any representa-

tive of the defendant-company under oath, if re-

quired, and that at all times since said robbery

the plaintiffs, including said County Treasurer,

and all other officers and employees of the plain-

tiff have been ready and willing to submit to any

examination, under oath, desired or required by

the defendant and to submit for examination all

books, records, documents in their possession, or

under their control, pertaining to the property

covered by said policies of insurance, and have

at all times since said robbery done and performed

every act and thing required by them to be done

under said policies of insurance.
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XIX.

That at all times since the execution and delivery

to the plaintiffs by the defendant of the policies of

insurance hereinbefore mentioned, or either of

them, the assured named therein and every other

officer, deputy, clerk or employee of the plaintiffs

have done and performed every act and thing re-

quired to be done by the terms of said policies of

insurance, and each of them, and said assured and

every other officer, deputy, clerk or employee of

said plaintiffs have not at any time since said

policies of insurance, or either of them, were de-

livered to plaintiffs by defendant, done or know-

ingly suffered to be done, any act or thmg pro-

hibited by either of said policies of insurance. [9]

That on or about the 28th day of December, 1926,

said plaintiffs duly demanded of said defendant,

by reason of the facts hereinbefore stated, the

payment to plaintiffs by said defendant of the sum

of One Hundred and One Thousand Eight Hun-

dred Sixty-five and 40/lOOths ($101,865.40) Dol-

lars, but that at all times defendant has failed,

refused and neglected and does now fail, refuse

and neglect to pay plaintiffs said sum or any part

thereof, and that by reason of the facts hereinbe-

fore stated, there is now due, owing, payable and

unpaid to the plaintiff's from said defendant, the

sum of One Hundred One Thousand Eight Hun-
dred Sixty-five and 40/lOOths (|101,865.40) Dol-
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lars, with interest thereon at the rate of eight per

cent per annum from November 30, 1926.

XXI.

That in the declarations attached to each of said

policies of insurance above mentioned, the name

of the assured was stated to be Eng Torstenson,

Treasurer, Sheridan County, Montana, but that it

was mutually understood and agreed between the

parties to this action and between said County

Treasurer of Sheridan County, Montana, and the

defendant herein that by the execution and delivery

of said policies of insurance, the defendant insured

the plaintiffs herein against loss by robbery of

money and securities in the possession of said

County Treasurer, and owned by and the property

of the plaintiff Sheridan County, Montana, in the

amounts specified in said policies of insurance re-

spectively and under the terms, provisions and con-

ditions of said policies of insurance, and that by

the execution and delivery to the County Treas-

urer of Sheridan County, Montana, of said policies

of insurance by said defendant as aforesaid, the

defendant herein did insure and agree to pay the

plaintiff Sheridan Coimty, Montana, the loss sus-

tained by the plaintiffs by reason of the robbery

hereinbefore mentioned.

WHEREFOKE, plaintiffs demand judgment

against defendant [10] for the sum of One Hun-
dred and One Thousand Eight Hundred Sixty-five

and 40/lOOths ($101,865.40) Dollars, with interest

thereon at the rate of 8% per annum from Novem-
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ber 30th, 1926, together with the costs and disburse-

ments of this action.

AETHUR C. ERICKSON,
County Attorney, Sheridan County, Montana.

L. A. FOOT,

Attorney General of the State of Montana.

PAUL BABCOCK,
Special Counsel.

The exhibits annexed to this complaint are the

same as Exhibits 5, 6 and 24 appearing in the bill

of exceptions herein, and appearing in said bill of

exceptions as follows:

Exhibit 5, at page 71.

Exhibit 6, at page 88.

Exhibit 24, at page 202.

Complaint filed in state court on May 31, 1927.

D. J. OLSON,
Clerk of District Court. [11]

THEREAFTER, on January 16, 1928, an

amended complaint was duly filed herein, which is

in the words and figures following, to wit: [12]
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In the District Court of the United States, Dis-

trict of Montana, Great Falls Division.

SHERIDAN COUNTY, MONTANA, a Quasi-

Municipal Corporation, and ENG TOR-
STENSON, as County Treasurer of Said

County of Sheridan, Montana,

Plaintiffs,

vs.

NATIONAL SURETY COMPANY, a Corpora-

tion,

Defendant.

AMENDED COMPLAINT.

For cause of action herein plaintiffs allege:

First. That Sheridan County, Montana, one of

the plaintiffs, is now and during all of the times

hereinafter mentioned, has been a giiasi-municipal

corporation duly created, organized and existing

under and by virtue of the laws of the State of

Montana, and a duly created and operative county

within the State of Montana.

Second. That during all of the times herein-

after mentioned, Eng Torstenson, one of the plain-

tiffs, was and now is the duly elected, qualified and

acting County Treasurer of said Sheridan County,

State of Montana.

Third. That during all of the times [13]

hereinafter mentioned, the defendant has been and

now is a corporation duly created, organized and

existing under and by virtue of the laws of the
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State of New York and duly authorized to trans-

act business in the State of Montana and to execute

the bonds in the State of Montana hereinafter re-

ferred to.

Fourth. That on or about the 8th day of No-

vember, 1926, the defendant for value received,

duly executed and delivered to the plaintiff, Eng
Torstenson, as County Treasurer of Sheridan

County, Montana, its certain written policy of in-

surance, signed by its president and countersigned

by its secretary, wherein and whereby it obligated

itself and promised to pay to said Eng Torstenson,

County Treasurer of Sheridan County, Montana,

therein designated as the assured, any loss sus-

tained by said assured or by the owners by rob-

bery of money and securities from within any

part of the premises occupied by the said assured

or his officers or employees exclusively during the

period from November 8, 1926, to November 8,

1927, not exceeding the sum of Eighty Thousand

(180,000.00) Dollars, subject to the conditions set

forth in said policy of insurance, being Policy

No. B-127631, a photographic copy of which is

hereto attached and marked Exhibit "A-1,"
"A-2," "A-3," and by this reference hereby made
a part of this amended complaint, as fully and

absolutely as though fully set forth herein.

Fifth. That on or about the 8th day of Novem-
ber, 1926, the defendant, for value received, duly

executed and delivered to the plaintiff, Eng Tor-

stenson, as Treasurer of Sheridan County, Mon-
tana, its certain written Policy of Insurance
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signed by its president and countersigned [14]

by its secretary, wherein and whereby it obligated

itself and promised to pay said Eng Torstenson,

County Treasurer of Sheridan County, Montana,

therein designated as the assured, all loss sustained

by the said assured or by the owners by robbery

of money and securities from within any part of

the said premises occupied by the assured or his

officers or employees exclusively, during the period

from November 8, 1926, to February 8, 1927, not

exceeding the sum of Seventy-five Thousand ($75,-

000.00) Dollars, subject to the conditions set forth

in said Policy of Insurance, being Policy No.

B-139251, a photographic copy of which is hereto

attached and marked Exhibit "B-1," "B-2,"

''B-3," and by this reference made a part of this

amended complaint, as fully and absolutely as

though fully set forth herein.

Sixth. That each of said policies of insurance,

among other things, provides that "Robbery as

used in this policy shall mean a felonious and

forcible taking of property: (1) by violence in-

flicted upon the person or persons having the ac-

tual care and custody of the property; (2) by put-

ting such person or persons in fear of violence;

or (3) by an overt felonious act committed in the

presence of such person or persons and of which

such person or persons were actually cognizant.

* Money' as used in this policy shall mean currency,

coin, bank notes (signed or unsigned), bullion, un-

cancelled United States postage and revenue

stamps in current use, war savings certificate
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stamps not attached to registered certificates and

'thrift' stamps. 'Securities' as used in this policy

shall mean all negotiable or non-negotiable instru-

ments, documents or contracts representing money

or other property," [15] all of which more fully

appears from said policies of insurance attached

hereto and made a part of this complaint as afore-

said.

Seventh. That on the 30th day of November,

1926, and while each of said policies of insurance

above mentioned were in full force and effect and

between the hours of 5 :00 o 'clock P. M. of said date,

standard time at the town of Plentywood, in Sheri-

dan County, Montana, said Sheridan County, Mon-

tana, one of the plaintiffs herein, was the owner of

the following described property, to wit : money con-

sisting of currency, coin and bank notes of the

actual value of Forty-five Thousand Six Hundred

fifty-one and 70/100 ($45,651.70) Dollars. Sheri-

dan County funding bonds of the actual cash value

of Twenty-two Thousand One Hundred Ninety-two

and 20/100 ($22,192.20) Dollars, more particularly

described in Schedule B attached to Exhibit "C"
hereof.

That at said time and place the plaintiff, Eng
Torstenson, as County Treasurer of Sheridan

County, Montana, held in his possession refmiding

bonds of the actual cash value of Five Thousand

One Hundred Fifty-eight and 35/100 ($5,158.35)

Dollars, more particularly described in Schedule C
attached to Exhibit "C" hereof, which said re-

funding bonds last mentioned were owned by Farm-
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ers and Merchants State Bank of Plentywood, Mon-

tana, and had been by said Farmers and Merchants

State Bank of Plentywood, Montana, pledged to

plaintiffs as collateral security for County funds on

deposit or to be deposited in said Farmers and

Merchants State Bank of [16] Plentywood, Mon-

tana.

That at said time and place the plaintiff, Eng
Torstenson, as County Treasurer of Sheridan

County, Montana, held in his possession, one United

States Second Liberty Loan Bond, of the actual

cash value of Five Hundred Eleven and 82/100

($511.82) Dollars, more particularly described in

Schedule D attached to Exhibit "C" hereof, which

said bond last mentioned, was owned by the Farmers

and Merchants State Bank of Plentywood, Mon-

tana, and was held by said plaintiff, Eng Torsten-

son, as County Treasurer of Sheridan County, Mon-

tana, as collateral security for county funds on

deposit in the Farmers and Merchants State Bank
of Plentywood, Montana.

That at said time and place the plaintiff, Eng Tor-

stenson, as County Treasurer of Sheridan County,

Montana, held in his possession School District War-
rants and Roosevelt General Fund Warrants of

the actual cash value of One Thousand One Hun-

dred Fourteen and 03/100 ($1114.03) Dollars, more

particularly described in Schedule E of Exhibit

"C" hereof, which said Warrants were owned by

Farmers and Merchants State Bank of Plenty-

wood, Montana, and were held by said Eng Torsten-

son, as County Treasurer of Sheridan County, Mon-
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tana, as collateral security for County funds on

deposit in the Farmers and Merchants State Bank

of Plentywood, Montana.

That at said time and place the plaintiff, Eng

Torstenson, as County Treasurer of Sheridan

County, Montana, held in his possession Sheridan

[17] County Eefimding Bonds of the actual cash

value of Ten Thousand Four Hundred Fifty-six

and 20/100 ($10,456.20) Dollars, which said re-

funding bonds are more particularly described in

Schedule F attached to Exhibit "C" hereof, and

which said refunding bonds were owned by Se-

curity State Bank of Outlook, Montana, and were

held by said Eng Torstenson, County Treasurer of

Sheridan County, Montana, as collateral security

for county funds on deposit in the said Security

State Bank of Outlook, Montana.

That at said time and place the plaintiff, Eng
Torstenson, as County Treasurer of Sheridan

County, Montana, held in his possession, Sheridan

County Refunding Bonds of the actual cash value of

Sixteen Thousand Seven Hundred Eighty-one and

10/100 ($16,781.10) Dollars; more particularly de-

scribed in Schedule G attached to Exhibit ''C"

hereof, which said refunding bonds last mentioned

were owned by Citizens State Bank of Dooley,

Montana, and were held by said Eng Torstenson,

County Treasurer of Sheridan County, Montana, as

collateral security for County funds on deposit in

the Citizens State Bank of Dooley, Montana.

That the cash value of said money and securities

above mentioned was on said date, One Hundred One
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Thousand Eight Hundred Sixty-five and 40/100

(1101,865.40) Dollars, and a detailed list of said

money and securities above referred to is set forth in

the Schedules A, B, C, D, E, P, and G attached to the

proof of loss submitted to the defendant by plaintiffs

on or about the 28th day of December, 1926, a copy

of which said proof of loss and schedules is hereto

attached and marked Plaintiffs' [18] Exhibit

Eighth. That all of said money and securities

hereinbefore referred to were at said time situated

within the room known as and designated *'the

office of the County Treasurer" in the County court-

house at Plentywood, Montana, and were in the

actual care and custody of the plaintiff, Eng Tor-

stenson, as County Treasurer of Sheridan County,

Montana, within said room and office above men-

tioned, which said room and office above mentioned,

was occupied by the said Eng Torstenson, as such

County Treasurer and his deputies and his em-

ployees exclusively, and said money and securities

and the whole thereof were covered by the said

policies of insurance aforesaid.

Ninth. That on said 30th day of November, 1926,

between the hours of 5:00 o'clock P. M., and 6:00

o'clock P. M., standard time as aforesaid, within

the said room and office of the County Treasurer of

Sheridan County, Montana, aforesaid, in the court-

house at Plentywood, Montana, two (2) persons,

whose names are to the plaintiffs unknown, did then

and there wilfully, unlawfully, feloniously and forci-

bly take from the immediate presence and the
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actual care and custody of the said plaintiff, Eng

Torstenson, the said moneys and securities here-

inbefore described, and the whole thereof, which said

taking was then and there without the consent and

against the will of the said Eng Torstenson, and

was then and there accomplished as aforesaid by

means of force used upon and against the said Eng

Torstenson, and by then and there putting the

said Eng Torstenson in fear of violence, whereby a

loss was sustained by the said assured and said

owners hereinbefore mentioned, [19] by robbery

of said money and securities from within the said

premises hereinbefore described, to wit, the office of

the County Treasurer of Sheridan County, Mon-

tana, which was then and there occupied by the as-

sured Eng Torstenson and his deputies and em-

ployees exclusively.

Tenth. That no other policy of insurance against

burglary or robbery of said money or securities was

in force at the time said robbery was committed.

Eleventh. That neither the plaintiff Sheridan

County, Montana, or any officer of said plaintiff,

or any associate in interest, or regularly employed

servant or employee of said plaintiff or of said

County Treasurer was a party to said crime of rob-

bery, either as principal or accessory in affecting

or attempting to affect the loss hereinbefore referred

to.

Twelfth. That immediately after said loss by

robbery as aforesaid, the plaintiffs herein and par-

ticularly Eng Torstenson as County Treasurer used

due diligence in endeavoring to prevent the negotia-
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tion, payment or retirement of any of said securi-

ties.

Thirteenth. That the records in the office of said

County Treasurer, one of the plaintiffs herein, were

at all times during the time said policies of in-

surance were in force, so kept that the amount or

loss could be accurately determined therefrom by the

defendant.

Fourteenth. That said loss above mentioned was

not caused by fire, or contributed to by invasion,

insurrection, war, riot, strike, water or the action,

of the [20] elements, or undue exposure of any

safe or vault during repairs to either or to the build-

ing in which either were contained.

Fifteenth. That during all of the times herein-

before mentioned, the plaintiffs herein, including

said County Treasurer, duly did and performed and

caused to be duly done and performed, each and

every act and thing required by said policies of in-

surance on its and his part agreed to be done and

performed, and did not do or permit to be done any

act or thing prohibited by said policies of insurance.

Sixteenth. That immediately after said loss to

the plaintiffs by said act of robbery as hereinbefore

stated, the plaintiffs including said County Treas-

urer Eng Torstenson, notified defendant's local

agent at Plentywood, Montana, of said loss by

robbery, and immediately notified the Sheriff of

Sheridan County, Montana, and the police officer

of the town of Plentywood of such robbery and

on the following morning, to wit, on the morning of

December 1, 192G, the plaintiff Eng Torstenson as
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Comity Treasurer of Sheridan County, Montana,

notified by telegri-aj)!! the state agent of defend-

ant corporation at Helena. Montana, and notified

the defendant at its home office in Xew York of

such loss by robbeiy, all in accordance with the

terms and provisions of said pulieies of insurance

above referred to.

Seventeenth. That on or about December 4th.

1926, the plaintiffs caused to be circulated generally

thi'oughout the United States and particularly

through bond journals and periodicals, a descrip-

tion of the securities so stolen as aforesaid, and did

and perform all things in that [21] regard re-

cpiired by said policies of insurance.

Eighteenth. That thereafter and on or about the

2Sth day of December. 1926. and within sixty days

from the date of said loss plaintift's fuiTushed to

the defendant at its home office in New York. Xew
York, affirmative proof of said loss mider oath on

forms provided by the defendant, which proof of

loss contained a complete inventory of all of the

property stolen as aforesaid, stating the actual cash

and market value thereof at the time of said loss,

a statement defining the interest of the assured in

the property for which payment was claimed, a

statement containing reasonable evidence of the

commission of the robbery as aforesaid to which the

loss or damage was due. and of the time of its

occtuTence: a statement that there was no other

concurrent or similar insurance on the property

insured, and the purposes for which and the per-

sons by whom the premises therein were occupied
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at the time of the loss, a full, true and correct copy

of said proof of loss with attached schedules is

hereto attached marked Exhibit "C" and hereof

made a part of this amended complaint, and the

assured, Eng Torstenson, did further whenever re-

quested, render the defendant every assistance in

his power to facilitate the investigation and adjust-

ment of the claim, exhibiting for that purpose at

the premises, any and all books, papers and vouchers

bearing in any way upon the claim made and sub-

mitting himself and his associates in interest, and

also, so far as he is able, his employees, to ex-

amination and interrogation by any representative

of the defendant company under oath, if required,

and that plaintiffs have duly kept and performed

all of the terms of said policies and [22] EACH
OF THEM, to be kept and performed by the plain-

tiffs and each thereof.

Nineteenth. That on or about the 28th day of

December, 1926, said plaintiffs duly demanded of

said defendant, by reason of the facts hereinbefore

stated, the payment to plaintiffs by said defendant of

the sum of One Hundred and One Thousand Eight

Hundred Sixty-five and 40/100 ($101,865.40) Dol-

lars, but that at all times, defendant has failed, re-

fused and neglected and does now fail, refuse and

neglect to pay plaintiffs said sum or any part

thereof, and that by reason of the facts hereinbefore

stated, there is now due, owing, payable and unpaid

to the plaintiffs from said defendant the sum of

One Hundred One Thousand Eight Hundred Sixty-

five and 40/100 ($101,865.40) Dollars, with interest
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thereon at the rate of eight per cent per annum
from NoA^ember 30, 1926.

Twentieth. That this action was commenced on

the 31st day of May, 1927, and more than Forty

(40) days after proof of loss was furnished to the

defendant, as hereinbefore alleged.

Twenty-first. That plaintiff, Sheridan County,

has an interest in the subject of the action and in

obtaining the relief demanded.

WHEREFORE, plaintiffs demand judgment

against said defendant for the sum of One Hundred

One Thousand Eight Hundred Sixty-five and 40/100

($101,865.40) Dollars, with interest thereon at the

rate of eight per cent [23] per annum from No-

vember 30, 1926, to date of judgment, together with

plaintiffs' costs and disbursements in this action.

ARTHUR C. ERICKSON,
County Attorney Sheridan County, Montana,

L. A. FOOT,
Attorney General of the State of Montana,

PAUL BABCOCK,
LOUIS P. DONOVAN,

Special Counsel,

Attorneys for Plaintiffs.

The exhibits annexed to this amended complaint

are the same as Exhibits 5, 6, and 24, appearing in

the bill of exceptions herein, and appearing in said

bill of exceptions as follows, to wit:

Exhibit 5, at page 71.

Exhibit 6, at page 88.

Exhibit 24, at page 202.

Filed January 16, 1928. [24]



26 National Surety Company

THEREAFTER, on February 4, 1928, demurrer

to plaintiffs' amended complaint was duly filed

herein, being in the words and figures following, to

wit: [25]

[Title of Court and Cause.]

DEMURRER TO PLAINTIFFS' AMENDED
COMPLAINT.

Comes now the above-named defendant and de-

murs to the amended complaint of the plaintiffs

on file herein, and for grounds of demurrer alleges:

I.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor of

the plaintiffs, or either thereof, and against the

defendant.

II.

That there is a defect or misjoinder in parties

plaintiff herein, in that it appears upon the face of

said complaint that said action is brought to re-

cover upon two certain bonds alleged to have been

made, executed and delivered by the defendant Eng.

Torstenson, Treasurer of Sheridan County, Mon-

tana, and nowhere does it appear in said bonds that

Sheridan County, Montana, a g^(as^-municipal cor-

poration, is a party [26] thereto, or entitled to

sue thereon.

STEWART & BROWN,
HURD, RHOADES, HAIL & McCABE,

Attorneys for Defendant.

Filed February 4, 1928. \
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THEREAFTER, on July 9, 1928, demurrer to

the amended complaint was overruled by the Court,

the order overruling said demurrer being as follows,

to wit

:

ORDER OVERRULING DEMURRER TO
AMENDED COMPLAINT.

"The within demurrer having been submitted to

the court on briefs filed by counsel for the respective

parties, and the Court having considered the same'

and the questions presented, and being duly ad-

vised and good cause appearing therefor the said

demurrer is overruled, with 20 days to answer.

July 9, 1928.

CHARLES N. PRAY,
Judge." [27]

THEREAFTER, on August 27, 1928, answer of

defendant to the amended complaint was duly filed

herein, being in the words and figures following, to

wit: [28]

[Title of Court and Cause.]

ANSWER TO AMENDED COMPLAINT.

Comes now the above-named defendant and within

the time allowed by the orders of the Court herein,

files this its answer to the amended complaint of the

plaintiffs herein, and for answer admits, denies and

alleges as follows

:

I.

Admits the allegations of Paragraphs I and III.
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II.

Admits that plaintiff Torstenson was, at the times

referred to, the Treasurer of Sheridan County, Mon-

tana, and in this connection alleges that, by virtue

of his office, he was charged with the safekeeping of

and accounting for the property alleged to have

been stolen; that just twenty-two days before the

alleged robbery is alleged to have taken place, plain-

tiff Torstenson applied for burglary insurance for

himself as such County Treasurer; that Exhibits

''A" and "B" attached to the amended complaint

are photostatic copies of the policies of insurance

said plaintiff Torstenson sought to obtain, but de-

fendant specifically denies that the originals of

Exhibits "A" and "B" were rightfully or lawfully

obtained, legally issued, or at any time lawful or

enforceable or existent policies of this defendant,

and in this connection further alleges that before

said originals of Exhibits ''A" and "B" were, or

could [29] have become lawful or enforceable or

existent policies of defendant, the alleged robbery

is alleged to have occurred, and after the alleged

robbery, and not before, said plaintiff Torstenson

attempted to pay the premium and secure from de-

fendant recognition of the existence of the originals

of said Exhibits "A" and "B"; specifically denies

that said originals of Exhibits "A" and "B" were

ever applied for by plaintiff Sheridan County, or

that defendant ever issued any policy for the pro-

tection of the plaintiff Sheridan County, Montana,

or that said County has any right or interest in the

originals of Exhibits "A" and "B" or either of
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them, or has or will suffer any loss by reason of

said alleged robbery. Admits that the originals of

Exhibits "A" and "B" define the term robbery

for the purposes thereof. Specifically denies each,

every and all of the other allegations of Paragraphs

II, IV, V and VI, not herein specifically admitted.

III.

Specifically denies each, every and all allegations

contained in Paragraphs VII, VIII, IX, XI, XIX
and XXI.

IV.

Defendant denies that it has any knowledge or

information sufficient to form a belief relative to

the allegations of Paragraph X and therefore de-

nies the same.

V.

Defendant specifically denies each, every and all

of the allegations of Paragraph XII of said

amended complaint and in this connection alleges

the fact to be as it is, that among the articles al-

leged to have been taken and upon which plaintiffs

base their alleged claim against this defendant in

their amended complaint herein, are plaintiff Sher-

idan County 6% coupon funding bonds dated Jan-

uary 1st, 1914, with optional dates of July 1st, 1933,

and January 1st, 1934, numbered 139 to [30] 158,

inclusive, which with their premium and accrued in-

terest are alleged to be of the value of $22,192.20,

and which are alleged to have been owned by

Sheridan County, Montana; also plaintiff Sher-

idan County, Montana, 5^4:% coupon refunding

bonds dated April 1st, 1925, due April 1st
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1930, numbered 1 to 5, inclusive, which with their

premium and accrued interest are alleged to be

worth $5,158.35; also plaintiff Sheridan County,

Montana School District warrants described as fol-

lows: School District No. 69 Warrants No. 158,

153, 150, 149, 152, which with their accrued interest

are of the alleged value of $263.46 and School Dis-

trict No. 28 Warrant No. 1044, which with its ac-

crued interest is of the alleged value of $186.21 and

School District No. 41 Warrants No. 1352, 1337, 1271

1286, 1308, 1325, 1250 and 1248, which with their

accrued interest are of the alleged value of $574.38,

and plaintiff Sheridan County 514% coupon re-

funding bonds dated April 1st, 1925, numbered 6,

7, 11, 12, 13, 16, 17, 18, 19 and 20, which with their

premium and accrued interest are of the alleged

value of $10,456.20, and plaintiff Sheridan County

51^:% refunding bonds dated April 1st, 1925, num-

bered 8, 9, 10, 14, 15 and 21 to 31, inclusive, which

with their premium and accrued interest are of

the alleged value of $16,781.10, all of which securi-

ties are alleged by plaintiffs to be either owned by

the plaintiff Sheridan County, Montana, or by the

plaintiffs herein, for the use and benefit of said

Sheridan County, Montana, and all of which, if so

owned and if lost or stolen, as alleged in the

amended complaint, could have been, under the

terms and provisions of Chapter XIX, Part IV
of the Revised Codes of the State of Montana, and

particularly Sections 4626 and 4627 thereof, re-

placed by new bonds, warrants and securities in

lieu thereof, as lost or stolen instruments, and not-
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withstanding the fact that the plaintiffs herein

could have had duplicates of [31] each and all

thereof issued to take the place in order of regis-

tration and payment of such original bonds, war-

rants and coupons, the said plaintiffs and each of

them has totally and wholly failed and refused to

apply for or cause to be issued such duplicate

bonds, coupons and warrants, and has actively pre-

vented the issuance of any such duplicates as could

have been issued. That the plaintiffs and each of

them could have prevented any robbery, and if any

robbery was committed, as alleged, or otherwise,

could have prevented loss, notwithstanding which

they totally and wholly failed to prevent the al-

leged robbery and alleged loss, if in truth and in

fact a robbery or loss did occur. And as defendant

is informed and believes and therefore alleges, the

plaintiff did wrongfully and unlawfully and ac-

tively increase the opportunity for loss; and said

plaintiffs and each of them, have not only failed

and refused to attempt to mitigate, reduce or pre-

vent loss, if in truth and in fact any loss did occur,

but have actively and by acts and omissions, care-

lessly and negligently failed and refused to take

such steps and do such things as would have pre-

vented loss, and further have actively and by acts

and omissions, prevented any such action being

taken.

VI.

Specifically denies each, every and all of the al-

legations contained in Paragraph XIII and XV
and in this connection alleges the fact to be that
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said plaintiffs and each of them totally and wholly

failed and refused to render every assistance to

facilitate the investigation and adjustment of any

claim, and failed and refused to exhibit themselves,

or their associates in interest, or clerks and em-

ployees so far as able, for examination and interro-

gation by representatives of the company, and did

fail and refuse to permit defendant, or its agents

or representatives, to make an examination of their

assets, books [32] and records, sufficient to de-

termine whether or not any property had been

stolen or any loss sustained, within the provisions

of said policies or otherwise, and did by omission

and active efforts and actions on their part totally

and wholly prevent this defendant, and its agents

and representatives, from making such investiga-

tion and examination as it was entitled to make to

determine if any loss had been sustained. And
plaintiffs and each of them did in fact prevent

there being any substitution of new securities in

place of securities and instruments alleged to have

been stolen, as might have been issued and substi-

tuted and loss prevented or reduced, if any loss

had been sustained.

VII.

Answering Paragraph XIV admits that there

has been no loss suffered by the plaintiffs or either

of them, caused by fire or contributed to by inva-

sion, insurrection, war, riot, strike, fire or the ac-

tion of the elements, or undue exposure of any safe

or vault during the repair to either or to the build-

ing in which they were contained.
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VIII.

As to the allegations contained in Paragraph

XVI and XVII, this defendant denies that it has

any knowledge or information sufficient to form

a belief relative to said allegations, and therefore

denies the same; and in this connection defendant

alleges that neither of the plaintiffs or any officer

or representative of the plaintiff county did with

diligence or in good faith, make any effort to ap-

prehend any criminals or any person who might

have committed any crime, including the alleged

crime set forth and referred to in said amended

complaint, and in this connection further alleges

that said plaintiffs and each of them did totally

and wholly fail and refuse to take such steps as

might have resulted in the apprehension of any

robber, or robbers, if there were such, or to lessen

the loss, if there had been any sustained [33] by

the plaintiffs or either of them.

IX.

Answering Paragraph XVIII, this defendant

specifically denies that the plaintiffs furnished

proof of loss herein. Admits that plaintiff Tors-

tenson attempted to present and have defendant

recognize and accept an alleged proof of loss, but

in this coimection specifically denies that said al-

leged proof of loss was accepted by the defendant,

or was prepared, served, filed or presented in man-

ner and form as required by the originals of Ex-

hibits "A" and ''B." AUeges that such alleged

proof of loss is not in truth and in fact a proof of

loss as provided for in the originals of Exhibits
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**A'' and ''B" or sufficient in fact or in law as sucli.

And further alleges tliat said alleged proof of loss

was not a true statement and was inaccurate and

incorrect. Defendant further alleges that it re-

fused to accept said alleged proof of loss and re-

turned same to the plaintiff. Specifically denies

each, every and all of the other allegations in said

paragraph contained as are not herein specifically

admitted.

X.

Answering Paragraph XX specifically denies

that the plaintiffs demanded of the defendant the

sum of $101,865.40 or any other sum. Admits that

Eng Torstenson did demand such a sum and that

this defendant has refused to pay it. Specifically

denies that defendant by reason of the alleged facts,

or for any reason or at all owes the plaintiffs or

either of them the sum of $101,865.40 or any sum

of money whatever.

XI.

Generally denies each, every and all of the alle-

gations of said amended complaint not herein spe-

cifically admitted or denied. [34]

WHEREFORE, defendant prays that the plain-

tiffs take nothing by their alleged cause of action;

that said proceedings be dismissed and that this de-

fendant have judgment for its costs of suit as may
be herein expended.

HURD, RHODES, HALL & McCABE,
STEWART and BROWN,

Attorneys for Defendant.
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State of Montana,

County of Lewis & Clark,—ss.

John G. Brown, being first duly sworn according

to law, deposes and says: That he is one of the

attorneys for the defendant in the foregoing ac-

tion; that he makes this verification for and on be-

half of said defendant because of the fact that there

is no one in the County of Lewis and Clark, State

of Montana, wherein affiant makes this verification,

capable of making the same; affiant says that he

has read the foregoing answer and knows the con-

tents thereof, and that the matters therein stated

are true to the best of his knowledge, information

and belief as such attorney.

JOHN G. BROWN.

Subscribed and sworn to before me this 11th day

of August, 1928.

[Seal] S. V. STEWART,
Notary Public for the State of Montana, Residing

at Helena, Montana.

My commission expires Jan. 3d, 1930.

Filed August 27, 1928. [35]

THEREAFTER, on September 18, 1928, reply

was duly filed herein, being in the words and fig-

ures following, to wit: [36]
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[Title of Court and Cause.]

REPLY.

Come now the above-named plaintiffs, and for

their reply to defendant's answer herein, admit,

deny and allege as follows

:

I.

Admit that among the articles taken in the rob-

bery described in the amended complaint herein,

were the several bonds, warrants and other secur-

ities particularly described in the complaint and

amended complaint herein.

II.

Plaintiffs allege that they have offered and

hereby do offer to issue and cause to be issued, so

far as they were and are able, duplicate bonds, war-

rants and securities which were stolen by said rob-

bery, provided defendant would and will indem-

nify plaintiffs from any and all loss or damage

which may be sustained or incurred thereby, and

have offered and hereby do offer to subrogate de-

fendant to all of their rights, title and interest in

and to the said several securities, upon payment

to plaintiffs by said defendant of the value thereof

as represented by such bonds, warrants and other

securities. [37]

III.

Except as hereinbefore admitted and denied,

plaintiffs deny generally each and every other al-

legation contained in defendant's answer herein.



vg. Sheridan County, Mo7itana, et al. 37

WHEREFORE, plaintiffs pray for judgment

against defendant in accordance with the prayer of

their amended complaint herein.

ARTHUR C. ERICKSON,
County Attorney of Sheridan County, Montana.

L. A. FOOT,
Attorney General,

PAUL BABCOCK,
LOUIS P. DONOVAN,

Special Counsel,

Attorneys for Plaintiffs.

State of Montana,

County of Toole,—ss.

Louis P. Donovan, being first duly sworn, on oath

deposes and says:

That he is one of the attorneys for plaintiffs

herein, and makes this verification for and on be-

half of said plaintiffs for the reason that the said

plaintiffs are absent from the County of Toole, State

of Montana, wherein affiant resides; that he has

read the foregoing reply and knows the contents

thereof, and that the same is true to the best of his

knowledge, information and belief.

LOUIS P. DONOVAN.

Subscribed and sworn to before me this 17th day

of September, A. D. 1928.

[Notarial Seal] ETHEL M. ALSUP,
Notary Public for the State of Montana, Residing

at Shelby, Montana,

My commission expires Feb. 24, 1929. [38]
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State of Montana,

County of Toole,—ss.

Ethel M. Martin, being first duly sworn, on oath

deposes and says:

That she is employed in the office of Louis P.

Donovan, one of the attorneys for plaintiffs herein,

at Shelby, Montana; that on the 17th day of Sep-

tember, A. D. 1928, she served the foregoing reply

on Stewart & Brown, two of the attorneys for de-

fendant herein, by mail, by depositing a true copy

thereof in the United States Postoffice at Shelby,

Montana, addressed to the said Stewart & Brown,

at Helena, Montana, postage thereon prepaid; that

the said Louis P. Donovan resides and has his of-

fices at Shelby, Montana, and that the said Stewart

& Brown reside and have their offices at Helena,

Montana, and that there is a regular communica-

tion by mail between Shelby, Montana, and Helena,

Montana.

ETHEL M. MARTIN.

Subscribed and sworn to before me this 17th day

of September, A. D. 1928.

[N. Seal] LOUIS P. DONOVAN",
Notary Public for the State of Montana, Residing

at Shelby, Montana.

My commission expires August 5, 1931.

Filed September 18, 1928. [39]
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THEREAFTER, on October 24, 1928, the jury

that tried the case returned the following verdict:

[Title of Court and Cause.]

VERDICT.

We, the jury, duly empanelled and sworn to try

the issues in the above-entitled cause, find our ver-

dict for the plaintiffs, and against the defendant,

upon all of the issues, and assess plaintiffs' dam-

ages in the sum of One Hundred One Thousand

Eight Hundred Sixty-five and 40/100 Dollars

($101,865.40), with interest thereon at the rate of

eight per cent per annum from the 5th day of Jan-

uary, 1927, to date hereof.

OSHEY DEVINE,
Foreman of the Jury."

Filed October 24, 1928. [40]

THEREAFTER, on October 25, 1928, judgment

was duly entered herein, which is in the words and

figures following, to wit: [41]
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In the United States District Court for the District

of Montana, Great Falls Division.

SHERIDAN COUNTY, MONTANA, a Quasi-

Municipal Corporation, and ENG. TORS-

TENSON, as County Treasurer of Said

Sheridan County, Montana,

Plaintiffs,

vs.

THE NATIONAL SURETY COMPANY, a Cor-

poration,

Defendant.

JUDGMENT.

This cause came on for trial before the Court,

sitting with a jury, on the 16th day of October,

1928, the plaintiff, Eng. Torstenson, being present

in person, and the plaintiffs being represented by

their attorneys, Messrs. A. C. Erickson, Clarence

N. Davidson, Paul Babcock, and Louis P. Dono-

van, and the defendant being represented by its at-

torneys, Messrs. Hurd, Hall & McCabe, Messrs.

Stewart & Brown, and William H. Clawson, Esq.

Both parties announced themselves ready for trial

and thereupon a jury was duly empanelled and

sworn to try the case, and evidence was introduced

on behalf of the plaintiffs and on behalf of the de-

fendant, and the cause was heard from day to day

until the 24th day of October, 1928, on which date,

both parties having rested, the cause was argued

to the jury by counsel for the respective parties,
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and the jury was duly charged as to the law by the

Court and retired to consider of their verdict; and

thereafter, on the 24th day of October, 1928, the

jury returned their verdict into court, which was

duly received and filed, and was in words and fig-

ures as follows, to wit : [42]

(Title of Court and Cause.)

We, the jury, duly empanelled and sworn to try

the issues in the above-entitled cause, find our ver-

dict for the plaintiffs, and against the defendant,

upon all of the issues, and assess plaintiffs' dam-

ages in the sum of One Hundred One Thousand

Eight Hundred Sixty-five and 40/100 Dollars

($101,865.40), with interest thereon at the rate of

eight per cent per annum from the 5th day of Jan-

uary, 1927, to date hereof.

OSHEY DEVINE,
Foreman of the Jury.

NOW, THEREFORE, in accordance with the

said verdict, IT IS HEREBY ORDERED AND
ADJUDGED that the plaintiffs Sheridan County,

Montana, a gwas/-municipal coi'poration, and Eng
Torstenson, as County Treasurer of said Sheridan

County, Montana, do have and recover from the

defendant The National Surety Company the sum
of One Hundred Sixteen Thousand Five Hundred

Seventy-nine and 25/100 DoUars ($116,579.25),

with interest thereon at the rate of eight per cent

per annum from this date until paid, together with

costs in said action necessarily incurred, amount-



42 National Surety Company

ing to the further sum of Twenty-one Hundred

Seventeen and 21/100 Dollars ($2117.21/100).

IN WITNESS WHEREOF, I, C. R. Garlow,

Clerk of the above-entitled court, have hereunto set

my hand and the seal of said court this 25th day

of October, 1928.

[Court Seal] C. R. GARLOW,
Clerk. [43]

THEREAFTER, on October 30, 1928, defend-

ant's petition for new trial was duly filed herein,

being in the words and figures following, to wit:

[44]

[Title of Court and Cause.]

PETITION FOR NEW TRIAL.

Comes now the above-named defendant, the true

name of which is National Surety Company, and

petitions the above-entitled court in the above-en-

titled case, which is an action of law tried by a

jury, to grant a new trial in said cause on the fol-

lowing grounds which materially affect the substan-

tial rights of the defendant, National Surety Com-

pany, which is the losing party in the above-entitled

cause, to wit:

(1) That the Court abused its discretion in the

above-entitled cause by orders by reason of which

the losing party was prevented from having a fair

trial.

(2) That excessive damages were allowed by the

jury in said cause in favor of the plaintiffs and
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against the defendant, appearing to have been given

under the influence of passion and prejudice of said

jury.

(3) That the evidence presented in said cause

was and is sufficient to justify the verdict of the

jury therein and to justify the judgment subse-

quently predicated upon said verdict and entered

in said cause.

(4) That errors in law occurred at the trial of

said [45] cause by reason of which, said cause

was improperly submitted to said jury for its de-

cision.

And said errors in law occurring at the trial are

particularly specified and relied upon as follows:

(a) That the Court erred in overruling the de-

murrer interposed by the defendant to the amended

complaint of the plaintiffs wherein the ground of

attack as against said amended complaint was that

the plaintiff Sheridan County had neither.

(1) an interest sufficient to sue upon the two

policies of insurance involved herein, or

(2) a right of action based upon said policies

of insurance.

(b) That the Court erred in its refusal to grant

any of the motions numbered 1 to 8, inclusive,

wherein, as appears from the record, the defendant

sought to have the Court withdraw from the jury

consideration with respect to the amount of dam-

ages, if any, which said jury might desire to allow

the plaintiffs in said cause, which motions invoked

the power of the Court to withdraw from considera-

tion of the jury, as far as any loss under the two in-
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surance policies involved in said cause sued upon

are concerned, all evidence of the case relating to

the following matters:

(1) Motion 1— withdrawing from consid-

eration of the jury all of the evidence in so far

as loss is concerned relating to funding bonds

of Sheridan County issued January 1, 1914,

and due January 1, 1934, bearing numbers 139

to 158 inclusive

:

(2) Withdrawing from the consideration of

the jury, so far as any loss is concerned, all

of the evidence relating to refunding bonds of

Sheridan County, Montana, dated April 1,

1925, due April 1, 1930, bearing [46] Num-
bers 1 to 5 inclusive, and of the face value of

$1,000.00 each.

(3) Motion 3— withdrawing from consid-

eration of the jury all of the evidence in so far

as determining the loss is concerned of refund-

ing bonds of Sheridan County, Montana, dated

April 1, 1925, bearing numbers 6, 7, 11, 12, 13,

16 and 17 to 20 inclusive.

(4) Motion 4—withdrawing from consid-

eration of the jury all of the evidence tending

to establish loss of refunding bonds of Sheri-

dan County, Montana, dated April 1, 1925,

which said bonds bore numbers 8 to 10 in-

clusive, 14 and 15, and 21 to 31 inclusive, of the

par value of $1,000.00 each.

(5) Motion 5— withdrawing from consid-

eration of the jury in so far as loss is concerned

all School District Warrants and Roosevelt
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County, Montana, General Warrants numbered

as follows: School District No. 69 Warrants

149, 150, 152, 153 and 158; School District No.

28—Warrant No. 1044; School District No.

41— Warrants 1248, 1250, 1271, 1288, 1308,

1325, 1337, and 1352, and Roosevelt County

General Fund Warrant No. 7495.

(6) Motion 6—withdrawing from consid-

eration of the jury United States Second Lib-

erty Loan Bond, 414 per cent, 1927 to 1942, in

the sum of $500.00 owned by the Farmers' &
Merchants' State Bank of Plentywood, it being

apparent from the pleadings, that said bond

was not issued until the year 1927, which was

after the alleged robbery.

(7) Motion 7—withdrawing from the con-

sideration of the jury all evidence in so far as

loss was concerned relating to the sum of

Forty-four Thousand Two [47] Hundred

Fifty-One and Seventy/100 Dollars ($44,-

251.70) in currency, silver and gold.

(8) Motion 8—^\\dthdrawing from the jury

and from its consideration all evidence relating

to the sum of One Thousand Four^ Hundred

Dollars ($1,400.00) kept in Safe No. 1 of the

office of plaintiff Torstenson, County Treasurer

of Sheridan County, in so far as determina-

tion of the loss is concerned.

(c) And said Court further erred in matters

of law denying defendant's motion 9 for a directed

verdict in favor of the defendant and against the

plaintiff Sheridan County interposed on the groimd
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that Sheridan County, a body politic, was not in-

sured under the terms and provisions of the policy

but only the plaintiff Torstenson was insured there-

under.

(d) And said Court further erred in denying

defendant's motion 10, and in denying a directed

verdict as sought by said motion on the ground that

the evidence totally failed to show that said Torsten-

son had an insurable interest in the properties of

Sheridan County involved in this lawsuit, or that

said Torstenson, by any act or any person was put

in fear of violence by reason of which he permitted

the money and securities involved herein to be

taken from his possession.

(e) And said Court further erred in submitting

said cause to the jury because the evidence pre-

sented to said jury on behalf of the respective

plaintiffs was insufficient to entitle plaintiffs to a

verdict which would justify the jury in said cause

in rendering a verdict in favor of plaintiffs and

against the defendant.

And such insufficiency of evidence is specified as

follows

:

(1) The inherent improbability of the testimony

given by the plaintiff Torstenson in said action

[48] interspersed, as it was, with many, divers

and sundry contradictions, rendering it untrust-

worthy, and upon whose testimony substantially the

entire case was predicated, and now forming sub-

stantially the sole basis for the verdict of the jury,

required the Court to instruct the jury that the
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evidence in the case was insufficient to justify the

conclusion that a robbery of said Torstenson had

been committed.

(2) That the plaintiffs proceeded upon the

theory, as appears from the amended complaint and

the evidence, that a robbery had been committed

within the definition contained in the policies of in-

surance by the exercise and use on the part of the

alleged robbers of such means as put said Torsten-

son in fear of violence, but in truth and in fact, on

said point the evidence was insufficient to be sub-

mitted to a jury for the reason that said Torsten-

son, at page 18 of the transcript of his testimony

on said point, testified as follows:

Q. State whether or not you were put in any

fear by reason of the action of the two men.

A. I was.

Q. Will you state whether or not each of

them had guns?

A. Yes. They did.

And no other evidence of any kind or character

upon said point appears in the evidence in this

cause, and such evidence as was given by said Tors-

tenson does not show or tend to show that he was

put in fear of violence, and unless he were put in

fear of violence, then the cause is not within the

provisions of the insurance policies.

(3) The evidence is insufficient to justify or

form the foundation of a verdict of the jury as re-

turned herein on October 24th, 1928, wherein said

jury [49] found in favor of the plaintiffs and
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against the defendant for the sum of $101,865.40

for the following reasons.

That the evidence in the case discloses that Tors-

tenson was illegally and unlawfully in possession of

all the moneys involved in said verdict, and by be-

ing so unlawfully and illegally in possession thereof

committed one or more felonies against which said

policies did not insure said Torstenson nor Sheri-

dan County in any manner.

That the undisputed evidence in the case dis-

closes that Sheridan County has made no effort

whatsoever to duplicate the bonds and warrants

involved in this cause, and therefore has totally

failed to render the aid and assistance to the de-

fendant which it should have rendered, and that it

has failed to mitigate as far as was in its power

and as it was required to do, the loss of the de-

fendant by issuing duplicates of said bonds and

warrants.

(f ) That the Court erred in advising the jury in

its instructions that there were any conditions un-

der which the plaintiffs herein might recover, and

particularly erred in refusing to give to the jury de-

fendant's requested instructions numbers 1, 10, 11,

13, 14, 16, 17, 21, 22, 23, 24 and 26, because each

and all of said instructions were justified by the

evidence adduced in said case and the subject mat-

ters thereof were not covered by the Court in other

instructions.

(g) That the Court erred in giving and sub-

mitting to the jury, as a part of its instructions,
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that part of its charge wherein the jury was told

that it might find for the plaintiffs and fix plain-

tiff's damages with respect to the securities alleged

to have been lost or stolen at the actual cash value

thereof, whereas in truth and in fact, since said

County had the right to duplicate all of the securi-

ties issued by it, which included all of the securities

mentioned and [50] described in plaintiff's com-

plaint except a second Liberty Loan Bond issued

by the United States of the face value of $500.00,

the rule of damages so laid down by the Court to

the jury had and has no application, nor does any

evidence included within the case tend to suggest

such rule of damages as was given by the Court to

the jury.

(5) That the facts and circumstances which may
be logically inferred from facts proven in said

cause disclose that the evidence adduced on behalf

of plaintiff is untrustworthy, inconsistent, and in-

herently improbable, and is not such evidence as in

any way justifies the return of the verdict of the

jury in this case.

WHEREFORE the defendant. National Surety

Company, prays that the above-entitled court in

said cause set aside the verdict returned by the jury

herein on the 24th day of October, 1928, and set

aside and reverse the judgment entered upon said

verdict upon the 25th day of October, 1928, and

that the Court grant a new trial herein to the end

that justice may prevail, and

Said defendant prays for such other and further
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relief with respect to this application as to the

Court may deem equitable, proper and just.

NATIONAL SURETY COMPANY, a Cor-

poration,

By STEWART & BROWN,
HURD, HALL & McCABE,

Its Attorneys. [51]

State of Montana,

County of Cascade,—ss.

George E. Hurd, being first duly sworn, deposes

and says: That he has read the foregoing petition

for new trial, knows the contents thereof, and

knows and deposes that the matters, facts and

things therein set forth are true to the best knowl-

edge, information and belief; That he makes this

verification for and on behalf of said defendant

National Surety Company, a corporation organized

under the laws of the State of New York, for the

reason that no officer of said corporation, at the

time such verification is made by affiant, authorized

to make such verification is within the County and

State at the time such verification is made by af-

fiant; that said petition is not interposed for the

purpose of obtaining any delay, but is interposed

in good faith and for the purpose of furthering and

advancing the ends of justice in said cause; and

that affiant honestly believes that said petition is

meritorious and should be in the regular course of

business passed upon by said Court in said cause.

GEORGE E. HURD,
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Subscribed and sworn to before me this 26th day

of October, A. D. 1928.

[Seal] H. C. HALL,
Notary Public in and for the State of Montana,

Residing at Great Falls, Montana.

My conunission expires Jan. 20, 1930.

Filed October 30, 1928. [52]

THEREAFTER, on November 28, 1928, de-

fendant's petition for new trial was denied, the

written order of the Judge denying said petition

being as follows, to wit:

ORDER DENYING PETITION FOR NEW
TRIAL.

''The within petition for new trial having been

submitted by stipulation of counsel for the re-

spective parties without further argument, and the

Court having considered the petition, and good

cause appearing therefor, the same is hereby de-

nied.

Dated Nov. 28th, 1928.

CHARLES N. PRAY,
Judge." [53]

THEREAFTER, on December 22, 1928, bill of

exceptions as signed, settled and allowed by the

Court was duly filed herein, and is in the words and

figures following, to wit: [54]
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VOLUME I.

INDEX
PLAINTIFFS' CASE.

Elba, A.

Direct Examination 2

Plaintiffs' Exhibit 1 3

Cross-examination 4

Redirect Examination 5

Erickson, Wm.
Direct Examination 7

Plaintiffs' Exhibit 2 9

Plaintiffs' Exhibit 3 10

Plaintiffs' Exhibit 4 12

Plaintiffs' Exhibit 5 15

Plaintiffs' Exhibit 6 32

Plaintiffs' Exhibit 8 50

La Salle, A. L.

Direct Examination 53

Cross-examination 54

Redirect Examination 55

Recross-examination 55

Erickson, Wm. E. (Recalled)

Direct Examination 56

Plaintiffs' Exhibit 9 56

Plaintiffs' Exhibit 7 57

Plaintiffs' Exhibit 10 58

Plaintiffs' Exhibit 11 60

Plaintiffs' Exhibit 12 62

Plaintiffs' Exhibit 13 64

Plaintiffs' Exhibit 14-A 65
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Plaintiffs' Exhibit 14-B 66

Plaintiffs' Exhibit 14-C 66

Cross-examination 67

Defendant's Exhibit 15 73

Defendant's Exhibit 16 74

Defendant's Exhibit 17 76

Redirect Examination 83

Plaintiffs' Exhibit 18 83

Plaintiffs' Exhibit 18-A 84

Recross-examination 89

Ashton, Wm. E.

Direct Examination 90

Plaintiffs' Exhibit 19 97

Plaintiffs' Exhibit 20 99

Plaintiffs' Exhibit 21-A 102

Plaintiffs' Exhibit 22 110

Cross-examination 119

Redirect Examination 122

[55]

Torstenson, Eng.

Direct Examination 125

Plaintiffs' Exhibit 24 146

Plaintiffs' Exhibit 25 157

Plaintiffs' Exhibit 26 160

Plaintiffs' Exhibit 27 163

Plaintiffs' Exhibit 28 175

Plaintiffs' Exhibit 29 177

Plaintiffs' Exhibit 30 179

Plaintiffs' Exhibit 31 180

Plaintiffs' Exhibit 32 182

Plaintiffs' Exhibit 33 187
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Plaintiffs' Exhibit 34 190

Plaintiffs' Exhibit 34-A 191

[56]

In the District Court of the United States for the

District of Montana, Great Falls Division.

No. 252.

SHERIDAN COUNTY et al.,

Plaintiffs,

vs.

NATIONAL SURETY COMPANY,
Defendant.

BILL OF EXCEPTIONS.

APPEARANCES

:

For Plaintiffs: LOUIS P. DONOVAN, Esq. ; A. P.

ERICKSON, Esq,; PAUL BABCOCK, Esq.

For Defendant: Messrs. STEWART & BROWN;
Messrs. HURD, HALL & MeCABE; WILL-
IAM H. CLAWSON, Esq.

BE IT REMEMBERED that this cause came on

regularly for hearing on Tuesday, October 16, 1928,

at 10:00 o'clock A. M., before the Honorable

CHARLES N. PRAY, sitting with a jury of twelve

regularly empanelled.

WHEREUPON the following proceedings were

had and done: [57—1]
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PLAINTIFFS' CASE.

TESTIMONY OF A. RIBA, FOR PLAINTIFFS.

Whereupon A. RIBA, a witness called and sworn

on behalf of the plaintiffs, testified as follows:

Direct Examination by Mr. DONOVAN.

My name is A. Riba ; I live at Plentywood, Mon-

tana; I have lived there since 1908. I am a

banker and farmer.

Mr. HURD.—To the introduction of evidence

under the allegations of the complaint, and in so

far as the same is in behalf of the Sheridan County,

the defendant objects on the grounds and for the

reasons that the said amended complaint does not

state facts sufficient to constitute a cause of action

in favor of Sheridan County, and against the de-

fendant. National Surety Company. Likewise the

defendant objects to the introduction of any evi-

dence on behalf of the plaintiffs, Eng Torstinsen,

alleged to be County Treasurer of the said county,

on the ground and for the reason that the said

amended complaint does not state facts sufficient

to constitute a cause of action in favor of Eng
Torstensen as Treasurer of Sheridan County or

otherwise, and against the defendant National

Surety Company, and further objects to the intro-

duction of evidence on behalf of Eng Torstensen

on the ground that the complaint discloses that he

has no insurable interest in the subject matter men-
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(Testimony of A. Riba.)

tioned and described in the plaintiffs ' complaint,

and alleged to have been taken from his office.

The COURT.—Overrule the objection. Proceed,

Gentlemen.

WITNESS.—(Continuing.) I am connected with

the Riba State Bank. I was connected with the

defendant, National Surety Company, in Novem-

ber, 1926. [58—2]

Q. In what manner?

Mr. HURD.—To that we object on the ground

and for the reason that it does not call for the best

evidence, and that it is hearsay as to the defend-

ant; that there is no foundation for it.

The COURT.—Overrule the objection, answer

the question.

A. We were their agents since 1913, I think.

WITNESS.— (Continuing.) I hold a license

from the state. I have not that license with me,

but Mr. Erickson has it, our cashier. He is out-

side. He has all the papers with him. It is in

the possession of William E. Erickson; he is cash-

ier of the Riba State Bank, of which I am the presi-

dent. In the delivering of these two policies that

are the basis of this suit, they were handled by Mr.

Erickson, he handles all these matters; he handles

all insurance matters. He was acting with my
knowledge and approval, and by my authority.

Having been shown an instrument marked Plain-

tiffs' Exhibit No. 1, I recognize that document, as I

get those every year.
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Mr. DONOVAN.—We offer in evidence Plain-

tiffs' Exhibit No. 1.

Mr. HURD.—We object on the ground and

for the reason that there is no foundation for it;

that it does not disclose any authority in Mr. Elba

to write the insurance policies involved in this liti-

gation, and further on the ground that he has just

testified that Erickson was the man whom he dele-

gated to handle the business, and there is no power

of delegation of agency contained in the license

from the Commissioner of Insurance of this state.

The COURT.—It strikes me that this is merely

introductory. Overrule the objection.

Whereupon Plaintiffs' Exhibit No. 1 was re-

ceived [59—3] in evidence, and is in words and

figures as follows, to wit:

PLAINTIFFS' EXHIBIT No. 1.

(Endorsed in ink as below:) :^252. Sheridan

County et al. vs. National Surety Co. Filed Oct.

29, 1928. C. R. Garlow, Clerk. By H. H. Walker,

Deputy.

112564.

OFFICE OF STATE AUDITOR,

STATE OF MONTANA.

INSURANCE DEPARTMENT.
It is hereby certified, That the National Surety

Company, whose principal office is located at

New York, N. Y., has complied with all the

laws of the State so far as the requirements are
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(Testimony of A. Riba.)

applicable to said company for the year ending

March 31, 1927.

Authority is Therefore Given

T. A. Riba,

Plentywood, State of Montana, to transact a Fidel-

ity, Surety, etc., Insurance Business, for said com-

pany according to law, so far as he may be legally

empowered by said company until the 31st day of

March, 1927, unless sooner revoked by law.

IN. WITNESS WHEREOF, I have hereunto

subscribed my name and af&xed my official seal, at

Helena, this date April 1st, 1926.

(Seal) GEO. P. PORTER, (Signed)

State Auditor and Commissioner of Insurance

ex-officior.

Deputy Commissioner.

Cross-examination by Mr. HURD.

I stated the work of looking after insurance was

done almost entirely by Mr. Erickson; he had to

attend to most of [60^—4] the correspondence

because I was out lots of times, and those are the

instructions we had from Mr. Hart. He did not

have any authority at any time from the National

Surety Company to countersign or write a policy;

he didn't write these policies, they wrote them;

we just took the applications. The applications

were written up b}^ Mr. Erickson with my authority.

If I recollect rightly Erickson did most of the writ-

ing. That is the same Erickson who is going to
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(Testimony of A. Riba.)

testify in this case. My bank was a depository of

Sheridan County for funds. We had securities

up after the 30th of November; none of our securi-

ties were missing at all.

Redirect Examination by Mr. DONOVAN.

Mr. Hart asked us to get some more business,

H. L. Hart, agent of the National Surety Company,

State Agent. He asked us to go after the business

at various times when he was there. He makes a

trip there once a year, or such a matter. I think

that was in the fall of 1926, or in the winter time,

or just the fall before, the spring before, or [61—5]

the winter before, because he was not getting enough

business, he said.

Witness excused. [62—6]

TESTIMONY OF WILLIAM ERICKSON, FOR
PLAINTIFFS.

Whereupon WILLIAM ERICKSON, a witness

called and sworn on behalf of the plaintiffs, testi-

fied as follows:

Direct Examination by Mr. DONOVAN.

My name is William Erickson. I live at Plenty-

wood. I have lived there since 1909. I am cashier

of the Riba State Bank at Plentyv^ood, Montana.

I was cashier of the Riba State Bank in November,

1926.

Q. As part of your duties, did you look after the

insurance business that was written by the officers
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(Testimony of William Erickson.)

of that bank, particularly did yon look after the

obtaining of this insurance, this robbery insurance

upon the County Treasurer of Sheridan County?

Mr. HURD.—To that we object on the ground

that it calls for a conclusion of the witness; that

it calls for hearsay evidence ; that there is no foun-

dation for it; that it is not material in any way to

any issue, and particularly does not tend to prove

authority.

The COURT.—Objection overruled.

A. Yes, I did tend to the insurance.

Mr. HURD.—Just a moment. I think we should

have agreed in the beginning that whoever objects,

and there is an adverse ruling, we will have it under-

stood and made a part of the record that we have

an exception noted, that has been the practice here.

That is agreeable to counsel?

Mr. DONOVAN.—Yes, that will apply to plain-

tiff as well.

The COURT.—Let it be noted.

WITNESS.—(Continuing.) Part of my duties

was to look after the insurance business. I looked

after this matter of these two policies written for

the County Treasurer of Sheridan County. [63

—

7]

Mr. DONOVAN.—I will ask counsel for the de-

fendant to produce the original letter dated No-

vember 6, 1926, addressed to the National Surety

Company, signed A. Riba.

Mr. BROWN.—^We will endeavor to get that in

the next hour or two.
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(Testimony of William Erickson.)

Mr. DONOVAN.—Shall we proceed then with

the copy?

The COURT.—If they cannot produce the origi-

nal, you might proceed, using the copy. It is a car-

bon copy?

Mr. DONOVAN.—Yes.

WITNESS.—(Continuing.) I recognize that

document, Plaintiffs' Exhibit 2. That is a copy

of a letter addressed to the parties,—addressed to

the party named at the head of the letter; it was

placed in the mail. Plaintiffs' Exhibit 3 is a copy

of a document which was enclosed with the original

letter. I recall at this time how the original

letter was signed, it was signed A. Riba, agent. I

attached his name to it. I endorsed just the name

A. Riba, agent. That was with his consent and

with his authority. That original letter with its

inclosure I placed in the United States mail about

the date that it bears.

Mr. DONOVAN.—We offer in evidence Plain-

tiffs' Exhibits 2, and 3.

Mr. HURD.—No objection to Exhibit 2, we ob-

ject to the introduction of Exhibit 3 on the ground

that it appears upon the face of it, that it is not a

complete instrument; has no relevancy to any of

the issues in this case, and that there is no foun-

dation for it.

Mr. DONOVAN.—It is already explained in a

letter, which accompanies it. We will connect it

up later.
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The COURT.

—

Yery well, ovemile the objection.

[64—8]

Whereupon Plaintiffs' Exhibits 2 and 3 were re-

ceived in evidence, and are in words and figures as

follows, to wit:

PLAINTIFFS' EXHIBIT No. 2.

11/6/26.

National Surety Co.,

Helena, Montana.

Dear sirs:

—

Please write two Burglary and Robbery policies

in favor of Eng. Torstenson, Treasurer, Sheridan

County, Montana, as follows:

—

$5000 to cover loss by burglary on money

and Securities in Safe No. 1.

75000.00 to cover loss by burglary on money

and Securities in Safe No. 2.

75000.00 to cover loss by robbery on money

and Securities in Safe No. 2.

5000.00 to cover loss by robbery on money

and Securities in Safe No. 1.

The above to h in one policy made out for 1 year

from date you write it.

Also one policy to cover $75,000 for loss by

burglary and by robbery on money and securities

in Safe No. 2, said policy to run for three months

from date you write it. We do not know if you

write for a short term like this but we are putting

it up to you.
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Use the A. B. A. standard form of burglary and

robbery policy.

I am enclosing herewith information as to the

safes and vaults as taken from policy written by

Fidelity and Deposit Co. of Maryland, and trust

you may get the information [65—9] required

to make out the policies.

Kindly advise us if there is any other informa-

tion you may desire in connection with the above,

and oblige,

Yours truly,

Agent.
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Item 6.

Item 7.

Item 8.

Item 9.

Item 10.

Item 11.

Item 12.

Item 13.

66 National Surety Company

(Testimony of William Erickson.)

Yes, no exceptions.

No burglary alarm system maintained.

None.

None.

No.

$50,000 Fidelity & Deposit Co., Mary-

land expiring 11/30/26.

No exceptions.

No.

WITNESS.—(Continuing.) In my letter I re-

quest that policies be written on A. B. A. standard

form of Burglary and Robbery policy. The mean-

ing of those three initials A. B. A. is American

Bankers Association, Standard Form. Referring

to Plaintiffs' Exhibit 3, which accompanied the

letter, I obtained that information, or data that

is contained in that instrument at the courthouse;

I took it from the other policy that was issued be-

fore. My reason for enclosing that was so that

they would have all the data that there was neces-

sary to write the two policies that I desired. I

recognize this document marked Plaintiff's Ex-,

hibit 4. I received that through the mail a day

or so after the date that it bears. I have seen the

signature several times that [67—11] is attached

to that letter. I could not say that is the genuine

signature of William P. Ashton, but I would think

so. Plaintiffs' Exhibits 5 and 6 were two instru-

ments that were enclosed with the letter marked

Plaintiffs' Exhibit 4.

Mr. DONOVAN.—I offer in evidence Plaintiffs'

Exhibit 4, 5 and 6.
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Mr. HURD.—To the introduction in evidence of

Plaintiffs' Proposed Exhibit 4, the defendant ob-

jects on the grounds and for the reasons that first,

no foundation has been laid sufficient to admit the

letter in evidence. Secondly, if it is offered for

the purpose of proving authority of somebody to

issue policies, it doesn't tend to prove any such

fact, therefore it is irrelevant and immaterial as

to the issues involved in this case.

Mr, DONOVAN.—We will make proof, your

Ponor, by another witness as to his authority.

The COURT.—If you can connect it up and

prove it absolutely, I will overrule the objection

with that promise.

Mr. DONOVAN.—Yes.
Whereupon Plaintiffs' Exhibit No. 4 was received

in evidence, and is in words and figures as follows,

to wit:

PLAINTIFFS' EXHIBIT No. 4.

NATIONAL SURETY COMPANY.
Capital $10,000,000.00.

New York.

November 18, 1926.

Mr. A. Riba, Agent

National Surety Co.

Plentywood, Montana.

Re: B127631-Eng. Torstenson.

B139251-Eng. Torstenson.

Dear Mr. Riba: [68—12]

Your letter of November 6 ordering two burglary
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and robbery policies was received on November 8

and a binder was placed on this insurance effective

3ioon that date. Your order came just at a time

when we were swamped with public official ap-

plications and your letter was placed in the order

in which it was received, although we did bind the

business.

We enclose the policies herewith just as you have

ordered them. The premiums on the year policy

is $338.25, and on the three months policy, $91.00

making total premiums of $429.25, with which

amount your account has been charged, less your

.commission of %20.

. We assure you this business is very greatly ap-

preciated.

Very truly yours,

WILLIAM E. ASTON (Signed)

Assistant Manager.

Wea/s.

Mr. HURD.—To the introduction in evidence

of Plaintiffs' Proposed Exhibit No. 5, the defend-

ant objects on the grounds, and for the reasons,

first, that there is no foundation for it. Secondly,

if it is offered for the purpose of showing the au-

thority of anybody to write the policies, it does not

tend to prove any such fact. Thirdly, that so far

in the case there has been no foundation which

would justify the admission of Plaintiffs' Proposed

Exhibit No. 5 in evidence upon any issue made in

this case. Likewise we make the same objection

as to Plaintiffs' Proposed Exhibit No. 6 [69—13]
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The COURT.—If counsel will assure the Court

that he will make the proper connection here by

identification of proper letters and signatures, I

will overrule the objection.

Mr. DONOVAN.—Yes, your Honor, if we can-

not prove execution, I suppose we haven't any case

here.

Whereupon Plaintiffs' Exhibits No. 5 and 6 were

received in evidence, and are in words and figures

as follows to wit: [70—14]

PLAINTIFF'S EXHIBIT No. 5.

THE AMERICAN BANKERS ASSOCIATION,
STANDARD FORM BANK, BURGLARY

AND ROBBERY POLICY.

(Copyright 1925, by the American Bankers

Association.)

Capital $10,000,000.00

WORLD'S
Home office LARGEST 115 Broadway

SURETY
COMPANY

PoUcy No. B B127631

NATIONAL SURETY COMPANY as Insurer

(hereinafter called the Company) For and in con-

sideration of the premium (stated hereinafter)

paid, or to be paid, DOES HEREBY AGREE
WITH THE ASSURED Named and described as

such in Item I of the Declarations forming part

hereof

:
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I. TO PAY THE ASSURED FOR LOSS SUS-
TAINED BY THE ASSURED OR BY THE
OWNER (S), BY BURGLARY of money and

securities feloniously abstracted during the day or

night, from within that part of any safe or vault

to which the insurance under this Paragraph I

applies, by any person or persons who shall have

made forcible entry therein by the use of tools, ex-

plosives, electricity, gas or other chemicals, while

such safe or vault is duly closed and locked and

located in the Assured 's premises specified in the

Declarations and hereinafter called the premises, or

located elsewhere after removal therefrom by bur-

glars or robbers.

II. TO PAY THE ASSURED FOR LOSS
SUSTAINED BY THE ASSURED OR BY THE
OWNER (S), BY ROBBERY of money and Se-

curities from within any part of the said premises

occupied by the Assured or his officers or employees

exclusively.

III. TO PAY THE ASSURED FOR LOSS
SUSTAINED BY THE ASSURED OR BY
THE OWNER (S), BY DAMAGE to money and

securities caused by such burglary or robbery or

attempt thereat; also to pay for loss by damage

(except by fire) to the premises and to all safes,

vaults, office furniture and fixtures therein, [71

—

15] likewise caused, provided the Assured is the

owner thereof or is liable for such damage.

IV. In no event shall any person, firm, corpora-

tion or association not named in Item I of the Dec-

larations be CONSIDERED AS THE ASSURED
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under this policy, and the insurance hereunder ap-

plicable to any property not owned by the Assured

shall apply only in such amount as is over and

above a sum sufficient to buy the Assured in full

for the losses sustained by the Assured.

V. THE COMPANY'S LIABILITY is limited

to the several specific amounts stated in Sections

(a) to (k) of Condition S, and subject to such

limits as respects each Section, the total liability

of the Company hereunder is limited to the amount

stated in Condition S.

VI. THIS AGREEMENT shall apply only to

loss or damage as aforesaid, occurring within the

Policy Period defined in Condition T, or within

any extension thereof under Renewal Certificate

issued by the Company.

THIS AGREEMENT IS SUBJECT TO THE
FOLLOWING CONDITIONS:

A. "ROBBERY," as used in this Policy, shall

mean a felonious and forcible taking of property:

(1) by violence inflicted upon the person or persons

having the actual care and custody of the property

;

(2) by putting such person or persons in fear of

violence; or (3) by an overt felonious act committed

in the presence of such person or persons and of

which such person or persons were actually cog-

nizant. "MONEY," as used in this Policy, shall

mean currency, coin, bank notes (signed or un-

signed), bullion, uncancelled United States postage

and revenue stamps in current use. War Savings

Certificate stamps not attached to Registered

Certificates, and "Thrift" stamps. [72—16]
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'^ SECURITIES," as used in this Policy, shall

mean all negotiable or non-negotiable instrument,

documents or contracts representing money or other

property. PERSONAL PRONOUNS used in this

Policy to refer to the Assured or owner (s) shall

apply regardless of number or gender.

B. The Company shall not be liable: (1) for

loss of or damage to Securities unless the Assured

shall, after their loss, use due diligence in endeavor-

ing to prevent their negotiation, payment or retire-

ment; (2) unless the records of the Assured have

been so kept that the amount of loss can be ac-

curately determined therefrom by the Company;

(3) if the Assured or any associate in interest, or

a regularly employed servant or employee of the

Assured, is a party to the crime either as a princi-

pal or an accessory in effecting or attempting to

effect the loss; (4) for loss or damage occurring

during or in consequence of fire in the premises

unless the fire was caused by burglars or robbers in

attempting to burglarize or rob the bank, but in

no event shall the Company be liable for damage

to the building, premises, or to the furniture or

fixtures therein, caused by fire however occasioned;

(5) for loss or damage from, or contributed to by

invasion, insurrection, war, riot, strike, water, or

the action of the elements, or undue exposure of

any safe or vault during repairs to either, or to the

building in which either is contained.

C. The Company shall not be liable (except to

the extent provided in Condition E and Sections

(f) and (g) of Condition S) under Paragraph 1,
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for loss of money or securities from within any safe

contained in a vault unless both the vault and safe

shall have been entered in the manner specified in

[73—17] Paragraph I; nor shall the Company
be liable (except to the extent provided in Condi-

tion D and Section (e) of Condition S) under

Paragraph I, for loss of money or securities from

within a round or screw door safe or any safe con-

taining a round or screw door chest or compart-

ment, unless such property shall have been ab-

stracted from a chest or compartment therein which

is protected by the round or screw door; nor shall

the Company be liable (except to the extent pro-

vided in Condition D and Section (e) of Condition

S) for loss of any such property from within any

safe containing a steel burglar-proof chest or com-

partment of any description, unless such property

shall have been abstracted from the chest or com-

partment after entry therein and also into the

safe shall have been made in the manner specified

in Paragraph I.

D. If any insurance under Paragraph I applies

to contents of a burglar-proof chest contained

within a safe, ten per centum (10%) of the amount

of such insurance shall automatically apply in the

said safe outside of the chest: (1) on money and

securities if the safe is burglar-proof; or (2) on

securities, silver and subsidiary coin only, if the

safe is fireproof only.

E. If any insurance under Paragraph I applies

to contents of a burglar-proof safe, ten per centum

(10%) of the amount of such insurance shall auto^
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matically apply in any vault located within the

premises: (1) on money and securities, if the vault

door is constructed of steel at least one and one-

half inches in thickness; or (2) on securities, silver

and subsidiary coin only, if the vault door is fire-

proof only or is constructed of steel less than one

and one-half inches in thickness. [74—18]

F. In case of misstatements in the Declarations,

not fraudulent, in the description of any safe, chest

or vault or protective appliance, the insurance under

this Policy shall not be forfeited thereby; but if

by reason of such misstatements the hazard under

this Policy is greater than that contemplated

thereby, the liability of the Company shall not be

changed, but the Assured shall pay the Company

such additional premium as may be shown to be

due at the rate in the Company's published Manual

of rates in force at the date of this policy, for the

actual hazard. If by reason of such misstatements

the hazard under this Policy is less than that con-

templated thereby, the Company will refund to

the Assured the overcharge in premium computed

in the same manner. Provided, that if for reasons

beyond the control of the Assured, any safety or

protective appliance other than as described in

Item 6 of the Declarations, fails to operate, the

Assured shall provide at least one watchman to

protect the said safe or vault until all such appli-

ances have been completely restored to their proper

working condition; and provided further that if

the Assured wilfully or negligently fails to main-

tain any service or condition agreed upon in the
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Declarations and by reason of such failure thq

hazard under this Policy is greater than that con-

templated thereby, the liability of the Company
shall be limited to such amount of insurance as

the premium paid would have purchased at the rate

in the Company's published Manual of rates in

force at the date of this Policy, for the actual

hazard.

G. The Assured upon knowledge of any loss

or damage covered hereby, shall give notice thereof

so soon as practicable by telegraph to the Company
at its Home Office in New York, New [75—19]

York, or to a duly authorized agent of the Company

and shall also give immediate notice thereof to the

public police or other peace authorities having

jurisdiction. In the event of a claim hereunder

for loss of or damage to money or securities not

owned by the Assured and legal proceedings are

taken against the assured to recover for such loss

or damage, the Assured shall promptly notify the

Company in writing and if the Assured so elects

the Company shall conduct and control the defense

at its own expense.

H. Affirmative proof of loss or damage under oath

on forms provided by the Company must be fur-

nished to the Company at its Home Office in New
York, New York, within sixty days from the date

of the discovery of such loss or damage. Such proof

of loss or damage shall contain a complete inventory

of all the property stolen or damaged, stating the

actual cash or market value thereof at the time of

the loss; a statement in detail of the damage done



Inspection.

Suspension.
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to the property covered hereby; a statement de-

fining the interest of the Assured in the property

for which payment is claimed; a statement con-

taining reasonable evidence of the commission of a

burglary or robbery as aforesaid, to which the loss

or damage was due and of the time of its occur-

rence; a statement in detail of other concurrent or

similar insurance, if any, on the property insured

and of the purposes for which and the persons by

whom the premises described herein were occupied

at the time of the loss. The Assured upon request

of the Company shall render every assistance in his

power to facilitate the investigation and adjustment

of any claim, exhibiting for that purpose at the

premises, any and all books, papers, and vouchers

bearing in any way upon the claim made and sub-

mitting himself and his [76—20] associates in in-

terest and also, so far as he is able, his employees to

examination and interrogation by any representative

of the Company under oath if required.

I. The Company shall be permitted at any rea-

sonable time to inspect the safe, vault, and premises,

and if a material defect is found this Policy may
be immediately suspended by written notice by any

representative of the Company until any necessary

requirements are complied with to the satisfaction

of the Company. This Policy may be canceled at

any time by either of the parties upon written no-

tice to the other party stating when thereafter can-

celation shall be effective and the date of cancela-

tion shall then be the end of the Policy Period.

If such cancelation is at the Company's request ten
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days' notice by registered mail shall be given

thereof and the earned premium shall be computed

pro rata; if such cancelation is at the Assured 's re-

quest the earned premium shall be computed at short

rates in accordance with the table printed hereon.

Notice of cancelation or suspension mailed or de-

livered to the Assured at the location of the premises

as stated in Item 2 of the Declarations, shall be suffi-

cient notice and the check of the Company similarly

mailed or delivered a sufficient tender of any un-

earned premium. Reinstatement after suspension

shall be granted by the Company in writing only,

and the Assured shall be allowed unearned premium

pro rata for the period of such suspension.

J. Any payment for loss or damage under this

Policy shall constitute a payment in reduction of the

amount of insurance applicable hereunder to such

loss or damage. In any such case the insurance

shall be immediately reinstated, as respects any

subsequent loss, to apply in accordance with the

[77—21] Policy limits at the time of the occur-

rence of the loss, provided all damage occasioned by

burglary or robbery to any safe or vault hereby in-

sured, shall have been repaired and all safety ap-

pliances shall have been completely restored to their

former condition of safety. The Assured shall pay

the Company the additional premium on the amount

of insurance so reinstated, computed pro rata from

the date of the occurrence of the loss to the date

on which the Policy expires.

K. The Company may repair any damage or re-

place any lost or damaged property with property of
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like quality and value, or pay the true value of the

same in money as the Company may elect. Any
property for which the Assured has been indemni-

fied by payment or replacement shall become the

property of the Company; but in case any one loss

exceeds the total amount of all valid and collectible

insurance applicable thereto, the Assured shall be

entitled to such part of any property recovered as

is necessary to fully reimburse him for his loss, ex-

cept that the party so recovering, may retain there-

from the amount of his actual expenses incurred in

making such recovery. The party to this contract

recovering such property or receiving the return

thereof, shall immediately notify the other party

thereto of such recovery or return.

L. If the Assured or Owner (s) carries other

insurance covering such loss or damage as is covered

by this Policy, the Assured shall not recover from

the Company under this Policy a larger proportion

of any such loss or damage than the amount appli-

cable thereto as hereby insured, bears to the total

amount of all valid and collectible insurance cover-

ing such loss or damage. The actual cash or market

value of securities at the time of settlement for the

loss or damage shall determine [78—22] the

amount of the Company's liability thereon, subject

to and with the Policy limits.

M. No suit shall be brought under this Policy

until forty days after proof of loss as required

herein, has been furnished, nor at all unless com-

menced within two years from the date upon which

the loss or damage occurred. If any limitation of
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time for notice of loss or damage or for any legal

proceedings herein contained is at variance with any

specific statutory provision in relation thereto, in

force in the state in which the premises as herein

described are located, such specific statutory pro-

vision shall supersede any condition in this contract

inconsistent therewith.

N. In the event of loss or damage for which

claim is made the Assured shall, at the request and

expense of the Company, take legal action to secure

the arrest and prosecution of the offenders and the

recovery of the property lost or damaged.

O. The Company shall be subrogated in case of

payment of any claim under this Policy, to the ex-

tent of such payment, to all of the Assured 's rights of

recovery therefor against persons, firms, corpora-

tions, or associations.

P. No assignment of interest under this Policy

shall bind the Company unless its written consent

shall be endorsed hereon. If the assets of the As-

sured are under control, or vested in, a receiver or

trustee in bankruptcy or insolvency, or assignee for

the benefit of creditors, or any other officer desig-

nated by law or appointed by Court to administer

the assets of an insolvent, the insurance hereunder

during the unexpired portion of the policy period,

whenever such control or vesting constitutes an as-

signment of interest, shall continue in force in favor

of such receiver, trustee, assignee, [79—23] or

other officer aforesaid, provided written notice

thereof shall be furnished the Company within

thirty days after such change in control or vesting.
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Q. No condition or provision of this Policy shall

be waived or altered except by written endorsement

attached hereto, signed by the President, a Vice-

President, Secretary or Assistant Secretary of the

Company; nor shall notice to any agent, nor shall

knowledge possessed by any agent or by any other

person, be held to effect a waiver or change in any

part of this contract.

R. The statements in Items numbered 1 to 13

inclusive in the Declarations hereinafter contained

are declared by the Assured to be true to the best

of his knowledge and belief. This Policy is issued

in consideration of such statements and the pay-

ment of the premium stated in Condition U.

S. The insurance provided by this Policy applies

specifically as stated below in Sections (a) to (k),

respectively

:

UNDER PARAGRAPH I. (Loss by Burglary.)

Section (a) Money and Securities in

Safe No. 1 $ 5,000.00

Section (b) Money and Securities in

Safe No. 2 $ 75,000.00

Section (c) Securities only in Safe

No. 1 $ NIL
Section (d) Securities only in Safe

No. 2 $ NIL
Section (e) in Safe No

(Specify money or securities or both)

Outside or inside of any chest or

chests therein $ NIL
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Section (f) Money and Secarities in

the vault described in

Item 5 of the Declara-

tions, outside or inside of

>' any safe or safes therein $ NIL
Section (g) Securities only in the vault

described in Item 5 of

the Declarations, outside

or inside of any safe or

safes therein $ NIL
[80—24]

(The insurance stipulated in the fore-

going Sections (e), (f) and (g), respec-

tively, is specific insurance and is in ad-

dition to any insurance applicable under

the 10% limit specified in Conditions D
and E.)

Section (h) Total sum insured under

Paragraphs I and III

for loss or damage by

Burglary is $ 80,000.00

UNDER PARAGRAPH II: (Loss by Robbery.)

Section (i) Money and Securities $ 80,000.00

Section (j) Securities only $ NIL
Section (k) Total sum insured under

Paragraphs II and III

for loss or damage by

Robbery is $ 80,000.00

Subject to above limits as respects each

Section, the total liability of the

Company under the Policy is $160,000.00

i
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T. The PoHcy Period shall be from NOVEM
BER 8, 1926, to NOVEMBER 8, 1927, at 12 o'clocl

noon, standard time at the location of the premisej

as to each of said dates.

U. The Premium for this Policy is THREE
HUNDRED THIRTY EIGHT AND 25/100 Dol

lars ($338.25) payable $338.25 in advance, $—
on first amiiversary, and $ on second

anniversary.

In Witness Whereof, THE NATIONAL
SURETY COMPANY has caused this Policy to be

signed by its President and Secretary at New York,

N. Y., and countersigned by a duly authorized Agen

of the Company.

E. A. W. JOHN,
President

HERBERT J. HEWITT,
Secretary.

Countersigned by WM. E. ASHTOLE.

DECLARATIONS. Number B-127631

Item 1. Name of Assured is ENO. TORSTEN-
SON, TREASURER, SHERIDAN COUNTY,
MONTANA.

Item 2. Location of the building containing the

premises is PLENTYWOOD, MONTANA. [81—

25]

Item 3. The working force of the bank con-

sists of not less than THREE Persons, of whom
ONE or more will always be present when the

premises are open for business.

i
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Item 4. The safe or safes containing the prop-

erty hereby insured are described and designated as

follows: "Burglar-proof" as used in this policy,

is a trade form designating the class of safe or vault

construction intended to furnish protection against

burglars as distinguished from protection against

( fire.
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Item 6. All combination and time locks on all safe

and vault doors will be maintained in jDroper work-

ing order and will be regularly used while this Pol-

icy is in force, except as herein stated: NO EX-

CEPTIONS.
Item 7. The burglar alarm system IS

(Name of Company)

NOT maintained and it will be kept in proper

working order to the best ability of the Assured,

and left duly connected at the close of each busi-

ness day while this Policy is in force. Such alarm

is classified by Underwriters' Laboratories as fol-

lows : Class Installation Certificate

Number Date Certificate Issued, and

is: (a) A Bolt Contact System connecting locking

and bolt mechanism of safe or vault door or lining

thereof with (1) an outside central station: NO,

or (2) a gong on outside of bank building: NO
(State whether such system is connected

with safe door or vault door, or both)

(b) A complete system protecting the top, bottom

and all sides and all outer doors, of the safe or vault

with (1) an outside central station: NO; or (2) a

gong on outside of bank building: NO.

Item 8. A push botton alarm system connecting

with an outside central station or with an alarm

gong on the outside of the premises will be main-

tained in proper working order at all times when

the premises are regularly open for business, while

this Policy is in force, except as herein stated: NO
PUSH BOTTON BURGLAR ALARM SYSTEM.
Item 9. A watchman or guard with no other
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duties will be on duty in the premises, or at tlie

door of the premises, at all times when the prem-

ises are regularly open for business, while [84—28]

this Policy is in force, except as herein stated: NO
WATCHMAN.
Item 10. A private watchman employed exclu-

sively by the Assured WILL NOT be on duty

within the premises at all times between the hours

of 7 o'clock P. M. and 7 o'clock A. M. when the

premises are not regularly open for business while

this Policy is in force, and he will (a) register at

least hourly on a watchman's clock: NO; or (b)

signal an outside central station at least hourly:

NO.

Item 11. The assured has no other Burglary,

Theft or Robbery insurance on the property hereby

insured, except as herein stated: $50,000.00 Fidel-

ity & Deposit Company. National Surety Policy

No. B139251.

Item 12. The Assured has not sustained any loss

or damage or received indemnity for any loss or

damage by burglary, theft or robbery within the

last five years, except as herein stated: NO EX-
CEPTIONS.
Item 13. No Burglary, Theft or Robbery insur-

ance applied for or carried by the Assured has

ever been declined or canceled, except as herein

stated: NO EXCEPTIONS. [85—29]
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SHORT EATE CANCELLATION TABLE.
FOR TERM OF ONE YEAR.

Per cent of Per cent of

Annual Prem. Annual Prem.

1 day . 2 50 (lays 28

2 days

3 '*

4 55 u 29

5 60

65

70

75

80

85

90

u

u

u

u

u

li

30

4 " 6 33

5 '' 7 36

6 "• 8 37i

7 '' 9 38

8 *' 9 39

9 '' 10 or 3 months. . 40

10 '' 10 105 ii 45

11 '' 11 120 u or 4 months. . 50

12 '' 12 135 a 55

13 '' 13 150 a or 5 months. . 60

14 " 13 165 a 65

15 *' 14 180 a or 6 months. . 70

16:
'' 14 195 a 73

17 '' 15 210 a or 7 months. . 75

18 '' 16 225 a 78

19 '* 16 240 a or 8 months . . 80

20 '' 17 255 a 83

25 '' 19 270 a or 9 months. . 85

30 '' 20 285 a 88

35 '' 23 300 li or 10 months . . 90

40 ''
27 315 ii 93

45 '' 27 330 a
or 11 months 95

360 a or 12 months 100



92 National Surety Company

FOR TERM OF THREE YEARS.

Per cent of

3 yr. Prem.

1 month '7.4

2 months HI
3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

Per cent of

3 yr. Prem.

19 months 55 .

4

58.

60.7

63.3

65.9

68.5

71.2

73.8

76.4

79.

81.7

84.3

86.9

89.5

92.1

94.8

97.4

100.

11.1 20 "

14.8 21 '^

18.5 22 ''

22.2 23 "

25.9 24 ''

27.8 25 ''

29.6 26 "

31.5 27 "

33.3 28 ''

35.2 29 "

37. 30 "

39.6 31 "

42.3 32 "

44.9 33 ''

47.5 34 ''

50.2 35 ''

52.8 36 ''

[86—30]
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Endorsed on back of policy:

To avoid misunderstanding please

read this policy:

THE AJVIERICAN BANKERS ASSOCIATION

I
STANDARD FORM BANK BURGLARY

I
AND ROBBERY POLICY.

(Copyright 1925 by The American Bankers Asso-

ciation )

NATIONAL SURETY COMPANY
of New York

I Wm. B. Joyce, Chairman

1 E. A. St. John, President

Home Office:

115 BROADWAY
POLICY No. B-127631

Name of Assured

ENG. TORSTENSON, COUNTY TREAS.
Amount, $160,000 Premium, $338.25

Expires, NOVEMBER 8, 1927.

Approved Dec. 6, 1926.

BOARD OF COUNTY COMMISSION-
ERS, SHERIDAN COUNTY, MON-
TANA.

By EDWARD IVARSON,
Chairman. [87—31]
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PLAINTIFF'S EXHIBIT No. 6.

THE AMERICAN BANKERS ASSOCIATION,
STANDARD FORM BANK, BURGLARY

AND ROBBERY POLICY.

(Copyright 1925 by The American Bankers Asso-

ciation)

CAPITAL $10,000,000

WORLD'S
LARGEST

Home Office SURETY 115 Broadway

COMPANY
Policy No. B-139251

NATIONAL SURETY COMPANY as Insurer

(Hereinafter called the Company) for and in con-

sideration of the premium (stated hereinafter)

paid, or to be paid, DOES HEREBY AGREE
WITH THE ASSURED Named and described as

such in Item I of the Declarations forming part

hereof

:

I. To Pay the Assured FOR LOSS SUS-
TAINED BY THE ASSURED OR BY THE
OWNER(S), BY BURGLARY of money and se-

curities feloniously abstracted during the day or

night, from within that part of any safe or vault to

Loss by which the insurance under this Paragraph I ap-
,

plies, by any person or persons who shall have

made forcible entry therein by the use of tools, ex-

plosives, electricity, gas or other chemicals, while

such safe or vault is duly closed and locked and

located in the Assured 's premises specified in the
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Declarations and hereinafter called the premises,

or located elsewhere after removal therefrom by

burglars or robbers.

II. To Pay the Assured FOR LOSS SUS-
TAINED BY THE ASSURED OR BY THE
OWNER (S), BY DAMAGE to money and secur-

ities from within any part of the said premises oc-

cupied by the Assured or his officers or employees

exclusively.

III. To Pay the Assured FOR LOSS SUS-

TAINED BY THE ASSURED OR BY THE
OWNER (S), BY DAMAGE to money and secur-

ities caused by such burglary or robbery or attempt

thereat; also to pay for [88—32] loss by damage

(except by fire) to the premises and to all safes,

vaults, office furniture and fixtures therein, likewise

caused, provided the Assiu*ed is the owner thereof

or is liable for such damage.

IV. In no event shall any person, firm, corpo-

ration or association not named in Item I of the

Declarations be CONSIDERED AS THE AS-

SURED imder this policy, and the insurance here-

under applicable to any property not owned by the

Assured shall apply only in such amount as is over

and above a sum sufficient to pay the Assured in

full for the losses sustained by the Assured.

V. The Company's Liability is limited to the

several specific amomits stated in Sections (a) to

(k) of Condition S, and subject to such limits as

respects each Section, the total liability of the Com-
pany hereunder is limited to the amount stated in

Condition S.
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VI. This Agreement shall apply only to loss or

damage as aforesaid, occurring within the Policy

Period defined in Condition T, or within any ex-

tension thereof under Renewal Certificate issued by

the Compan}^

THIS AGREEMENT IS SUBJECT TO THE
FOLLOWING CONDITIONS: A "ROBBERY,"
as used in this Policy, shall mean a felonious and

forcible taking of property: (1) by violence in-

flicted upon the person or persons having the ac-

tual care and custody of the property; (2) by put-

ting such person or persons in fear of violence; or

(3) by an overt felonious act committed in the pres-

ence of such person or persons and of which such

person or persons were actually cognizant.

"MONEY," as used in this Policy, shall mean cur-

rency, coin, bank notes (signed or unsigned), bul-

lion, uncanceled United States Postage and [89

—

33] revenue stamps in current use. War Savings

Certificate stamps not attached to Registered Cer-

tificates, and "Thrift" stamps. "SECURITIES,"
as used in this Policy, shall mean all negotiable or

non-negotiable instruments, documents or contracts

representing money or other property. PERSONAL
PRONOUNS used in this Policy to refer to the

Assured or owner (s) shall apply regardless of

number or gender.

B. The Company shall not be liable: (1) for

loss of or damage to Securities unless the Assured

shall, after their loss, use due diligence in endeav-

oring to prevent their negotiation, payment or re-

tirement; (2) unless the records of the Assured
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have been so kept that the amount of loss can be

accurately determined therefrom by the Company;

(3) if the Assured or any associate in interest, or

a regularly employed servant or employee of the

Assured, is a party to the crime either as a prin-

cipal or an accessory in effecting or attempting to

effect the loss; (4) for loss or damage occurring

during or in consequence of fire in the premises

unless the fire v^as caused by burglars or robbers

in attempting to burglarize or rob the bank, but in

no event shall the Company be liable for damage

to the building, premises, or to the furniture or

fixtures therein, caused by fire however occasioned;

(5) for loss or damage from," or contributed to by

invasion, insurrection, war, riot, strike, water, or

the action of the elements, or undue exposure of

any safe or vault during repairs to either, or to the

building in which either is contained.

C. The Company shall not be liable (except to

the extent provided in Condition E and Sections

(f) and (g) of Condition S) under Paragraph 1,

for loss of money or securities from within any

safe contained in a vault unless both the vault and

[90—34] safe shall have been entered in the man-

ner specified in Paragraph I ; nor shall the Company
be liable (except to the extent provided in Condi-

tion D and Section (e) of Condition S) under Par-

agraph I, for loss of money or securities from

within a round or screw door safe or any safe con-

taining a round or screw door chest or compart-

ment, unless such property shall have been ab-

stracted from a chest or compartment therein which
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is protected by the round or screw door; nor shall

the Company be liable (except to the extent pro-

vided in Condition D and Section (e) of Condition

S) for loss of any such property from within any

safe containing a steel burglar-proof chest or com-

partment of any description, unless such property

shall have been abstracted from the chest or com-

partment after entry therein and also into the safe

shall have been made in the manner specified in

Paragraph I.

D. If any insurance under Paragraph I applies

to contents of a burglar-proof chest contained

within a safe, ten per centum (10%) of the amount

of such insurance shall automatically apply in the

said safe outside of the chest: (1) on money and

securities if the safe is burglar-proof; or (2) on

securities, silver and subsidiary coin only, if the

safe if fireproof only.

E. If any insurance under Paragraph I applies

to contents of a burglar-proof safe, ten per centum

(10%) of the amount of such insurance shall auto-

matically apply in any vault located within the

premises: (1) on money and securities, if the vault

door is constructed of steel at least one and one-

half inches in thickness; or (2) on securities, sil-

ver and subsidiary coin only, if the vault door is

fireproof only or is constructed of steel less than

one and one-half inches in thickness.

F. In case of misstatements in the Declarations,

not fraudulent, in the description of any safe, chest

or vault or protective [91—35] appliance, the in-

surance under this Policy shall not be forfeited
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thereby ; but if by reason of such misstatements the

hazard under this Policy is greater than that con-

templated thereby, the liability of the Company

shall not be changed, but the Assured shall pay the

Company such additional premium as may be

shown to be due at the rate in the Company's pub-

lished Manual of rates in force at the date of this

Policy, for the actual hazard. If by reason of such

misstatements the hazard under this Policy is less

than that contemplated thereby, the Company will

refund to the Assured the overcharge in premium

computed in the same manner. Provided, that if

for reasons beyond the control of the Assured, any

safety or protective appliance other than as de-

scribed in Item 6 of the Declarations, fails to op-

erate, the Assured shall provide at least one watch-

man to protect the said safe or vault until all such

appliances have been completely restored in their

proper working condition; and provided further

that if the Assured wilfully or negligently fails to

maintain any service or condition agreed upon in

the Declarations and by reason of such failure the

hazard under this Policy is greater than that con-

templated thereby, the liability of the Company

shall be limited to such amount of insurance as the

premium paid would have purchased at the rate in

the Company's published Manual of rates in force

at the date of this Policy, for the actual hazard.

G. The Assured upon knowledge of any loss or

damage covered hereby, shall give notice thereof

so soon as practicable by telegraph to the Company

at its Home Office in New York, New York, or to
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Notice of

Loss.

Money and
Securities

not Owned
by Assured.

a duly authorized agent of the Company and shall

also give immediate notice thereof to the public

police or [92—36] other peace authorities hav-

ing jurisdiction. In the event of a claim hereun-

der for loss of or damage to money or securities

not owned by the Assured and legal proceedings

are taken against the Assured to recover for such

loss or damage, the Assured shall promptly notify

the Company in writing and if the Assured so

elects the Company shall conduct and control the

defense at its own expense.

H. Affirmative proof of loss or damage under

oath on forms provided by the Company must be

furnished to the Company at its Home Office in

New York, New York, within sixty days from the

date of the discovery of such loss or damage. Such

proof OS loss or damage shall contain a complete

inventory of all the property stolen or damaged,

stating the actual cash or market value thereof at

the time of the loss; a statement in detail of the

damage done to the property covered hereby; a

statement defining the interest of the Assured in

the property for which payment is claimed; a

statement containing reasonable evidence of the

commission of a burglary or robbery as aforesaid,

to which the loss or damage was due and of the time

of its occurrence; a statement in detail of other

concurrent or similar insurance, if any, on the

property insured and of the purposes for which

and the persons by whom the premises described

herein were occupied at the time of the loss. The

Assured upon request of the Company shall render
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every assistance in his power to facilitate the in-

vestigation and adjustment of any claim, exhibit-

ing for that purpose at the premises, any and all

books, papers, and vouchers bearing in any way

upon the claim made and submitting himself and

his associates in interest and also, so far as he is

able, his employees to examination and interroga-

tion by any representative [93—37] of the Com-

pany under oath if required.

I. The Company shall be permitted at any rea-

sonable time to inspect the safe, vault, and prem-

ises, and if a material defect is found this Policy

may be immediately suspended by written notice

by an representative of the Company until any

necessary requirements are complied with to the

satisfaction of the Company. This Policy may be

canceled at any time by either of the parties upon

vn'itten notice to the other party stating when

thereafter cancelation shall be effective and the

date of cancelation shall then be the end of the

Policy Period. If such cancelation is at the Com-

pany's request ten days' notice by registered mail

shall be given thereof and the earned premium

shall be computed pro rata; if such cancelation is

at the Assured 's request the earned premium shall

be computed at short rates in accordance vdth the

table printed hereon. Notice of cancelation or

suspension mailed or delivered to the Assured at

the location of the premises as stated in Item 2 of

the Declarations, shall be sufficient notice and the

check of the Company similarly mailed or delivered

a sufficient tender of any unearned premium.
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Reinstatement after suspension shall be granted by

the Company in writing only, and the Assured shall

be allowed unearned premium pro rata for the

period of such suspension.

J. Any payment for loss or damage under this

Policy shall constitute a payment in reduction of

the amount of insurance applicable hereunder to

such loss or damage. In any such case the insur-

ance shall be immediately reinstated, as respects

any subsequent loss, to apply in accordance with

the Policy limits at the time of the occurrence of the

loss, provided all damage occasioned by burglary

or robbery to any [94—38] safe or vault hereby

insured, shall have been repaired and all safety

appliances shall have been completely restored to

their former condition of safety. The Assured

shall pay the Company the additional premium on

the amount of insurance so reinstated, computed

pro rata from the date of the occurrence of the

loss to the date on which the Policy expires.

K. The Company may repair any damage or

replace any loss or damaged property with prop-

Replacements, ei'ty of like quality and value, or pay the true

value of the same in money as the Company may
elect. Any property for which the Assured has

been indemnified by payment or replacement shall

become the property of the Company; but in case

any one loss exceeds the total amount of all valid

and collectible insurance applicable thereto, the

Assured shall be entitled to such part of any prop-

erty recovered as is necessary to fully reimburse

him for his loss, except that the party so recover-Recoveriea.
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ing, may retain therefrom the amount of his actual

expenses incurred in making such recovery. The

party to this contract recovering such property

or receiving the return thereof, shall immediately

notify the other party thereto of such recovery or

return.

L. If the Assured or 0\\mer(s) carries other

insurance covering such loss or damage as is cov-

ered by this Policy, the Assured shall not recover

from the Company under this Policy a larger pro-

portion of any such loss or damage than the amount

applicable thereto as hereby insured, bears to the

total amount of all valid and collectible insurance

covering such loss or damage. The actual cash

or market value of securities at the time of settle-

ment for the loss or damage shall determine the

amount of the Company's liability thereon, sub-

ject to and within the Policy limits. [95—39]

M. No suit shall be brought under this Policy

until forty days after proof of loss as required

herein, has been furnished, nor at all imless com-

menced within two years from the date upon which

the loss or damage occurred. If any limitation of

time for notice of loss or damage or for any legal

proceeding herein contained is at variance with

any specific statutory provision in relation thereto,

in force in the state in which the premises as herein

described are located, such specific statutory pro-

Vision shall supersede any condition in this con-

tract inconsistent therewith.

N. In the event of loss or damage for which

claim is made the Assured shall, at the request
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and expense of the Company, take legal action

to secure the arrent and prosecution of the of-

fenders and the recovery of the property lost or

damaged.

O. The Company shall be subrogated in case of

Subrogation- payment of any claim under this Policy, to the

extent of such payment, to all of the Assured 's

rights of recovery therefor against persons, firms,

corporations, or associations.

P. No assignment of interest under this Policy

shall bind the Company unless its written consent

shall be endorsed hereon. If the assets of the

Assured are under control, or vested in, a receiver

or trustee in bankruptcy or insolvency, or assignee

for the benefit of creditors, or any other officer

Assignment, designated by law or appointed by Court to ad-

minister the assets of an insolvent, the insurance

hereunder during the unexpired portion of the

policy period, whenever such control or vesting

constitutes an assignment of interest, shall con-

tinue in force in favor of such receiver, trustee,

assignee, or other officer aforesaid, provided writ-

ten notice thereof shall be furnished the Company

within thirty days after such change [96—40] in

control or vesting.

Q. No condition or provision of this Policy

shall be waived or altered except by written en-

dorsement attached hereto, signed by the President,

a Vice-President, Secretary or Assistant Secretary

of the Company; nor shall notice to any agent, nor

shall knowledge possessed by any agent or by any

Changes.
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other person, be held to effect a waiver or change

in any part of this contract.

R. The statements in Items numbered 1 to 13

inclusive in the Declarations hereinafter contained

are declared by the Assured to be true to the best

of his knowledge and belief. This Policy is issued

in consideration of such statements and the pay-

ment of the premium stated in Condition U.

S. The insurance provided by this Policy ap-

plies specifically as stated below in Section (a) and

(k), respectively:

UNDER PARAGRAPH I. (Loss by Bur-

glary.)

Section (a) Money and Securities in

Safe No. 1 $ NIL
Section (b) Money and Securities in

Safe No. 2 175,000.00

Section (c) Securities only in Safe

No. 1 $ NIL
Section (d) Securities only in Safe

No. 2 $ NIL
Section (e) ^

(Specified money or securities or

both) in Safe No outside or

inside of any chest or chests

therein | NIL
Section (f) Money and Securities in

the vault described in Item 5 of

the Declarations, outside or inside

of any safe or safes therein $ NIL
Section (g) Securities only in the vault

described in Item 5 of the Declara-



106 Nationali Surety Company

tions, outside or inside of any safe

or safes therein $ NIL
(The insurance stipulated in the fore-

going Sections (e), (f) and (g),

respectively, is specific insurance

and is in addition to any insurance

applicable under the 10% limit

specified [97—11] in Conditions

D and E.)

Section (h) Total sum insured under

Paragraphs I and III for loss or

damage by Burglary is $75,000

UNDER PARAGRAPH II: (Loss by Rob-

bery.)

Section (i) Money and Securities $ 75,000.00

Section (j) Securities only $ NIL
Section (k) Total sum insured under

Paragraphs II and // for loss

or damage by Robbery is | 75,000

Subject to above limits as respects

each Section, the total liability of

the Company under the Policy is $150,000

T. The Policy Period shall be from NOVEM-
Policy
Period. BER 8, 1926, to FEBRUARY 8, 1927, at 12 o'clock

noon, standard time at the location of the premises

as to each of said dates.

U. The Premium for this Policy is NINETY
Premium. ONE AND NO/100 Dollars ($91.00) payable $91.00

in advance, $ on first anniversary, and

$ on second anniversary.

In Witness Whereof, THE NATIONAL SUR-
ETY COMPANY has caused this Policy to be
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signed by its President and Secretary at New York,

N. Y., and countersigned by a duly authorized

Agent of the Company.

E. A. ST. JOHN,
President.

HUBERT J. HEWITT,
Secretary.

Countersigned by WM. E. ASHTOLE.

DECLARATIONS. Number B-139251

Item 1. Name of Assured is ENG. TORSTEN-
SON, TREASURER SHERIDAN COUNTY,
MONTANA.
Item 2. Location of the building containing the

premises is PLENTYWOOD, MONTANA.
Item 3. The working force of the bank con-

sists of not less than THREE persons, of whom
ONE or more will always be present when the

premises are open for business. [98—42]

Item 4. The safe or safes containing the prop-

erty hereby insured are described and designated

as follows: "Burglar-proof" as used in this Policy,

is a trade term designating the class of safe or

vault construction intended to furnish protection

against burglars as distinguished from protection

against fire.
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Item 6. All combination and time locks on all

safe and vault doors will be maintained in proper

working order and will be regularly used while

this Policy is in force, except as herein stated:

NO EXCEPTIONS.
Item 7. The burglar alarm system IS

(Name of Company)

NOT maintained and it will be kept in proper

working order to the [100—44] best ability of

the Assured, and left duly connected at the close of

each business day while this Policy is in force.

Such alarm is classified by Underwriters' Labora-

tories as follows : Class Installation

Certificate Number Date Certificate Is-

sued and is: (a) A Bolt Contact System

connecting locking and bolt mechanism of safe or

vault door or lining thereof with (1) an outside

central station: NO, or (2) a gong on outside of

bank building : NO
(State whether such system is connected

with safe door or vault door or both)

(b) A complete system protecting the top, bottom

and all sides and all outer doors, of the safe or vault

with (1) an outside central station: NO; or (2)

a gong on outside of bank building: NO.
Item 8. A push button burglar alarm system

connecting with an outside central station or with

an alarm gong on the outside of the premises, will

be maintained in proper working order at all times

when the premises are regularly open for business,

while this Policy is in force, except as herein
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stated: NO PUSH BOTTON BURGLAR
ALARM SYSTEM.
Item 9. A watchman or guard witli no other

duties will be on duty in the premises, or at the

door of the premises, at all times when the prem-

ises are regularly open for business, while this

Policy is in force, except as herein stated: NO
WATCHMAN.
Item 10. A private watchman employed ex-

clusively by the Assured WILL NOT be on duty

within the premises at all times between the hours

of 7 o'clock P. M. and 7 o'clock A. M. when the

premises are not regularly open for business while

this Policy is in force, and he will (a) register at

least hourly on a watchman's clock: NO; or (b)

signal an outside central station at least hourly:

NO. [101—45]

Item 11. The Assured has no other Burglary,

Theft or Robbery insurance on the property hereby

insured, except as herein stated: FIDELITY &
DEPOSIT COMPANY |50,000. NATIONAL
SURETY COMPANY POLICY #127631.

Item 12. The Assured has not sustained any

loss or damage or received indemnity for any loss

or damage by burglary, theft or robbery within the

last five years, except as herein stated: NO EX-
CEPTIONS.
Item 13. No Burglary, Theft or Robbery insur-

ance applied for or carried by the Assured has

ever been declined or canceled, except as herein

stated: NO EXCEPTIONS. [102—46]
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SHORT RATE CANCELATION TABLE FOR
TERM OF ONE YEAR.

1 day

2 davs5

Per cent, of

annual prem.

2

4

5

6

7

8

9

9

10

10

11

12

13

13

14

14

15

16

16

17

19

20

23

26

27

50

55

60

65

70

75

80

85

90

105

120

135

150

165

180

195

210

225

240

255

270

285

300

315

330

360

days

Per cent, of

annual prem.

28

29

3 '' 30

4 '^ 33

5 '* 36

6 '^ 37

7 '' 38

8 '^ 39

9 ^*

10 ''

or 3 months 40

45

11 ''

12 '

or 4 months 50

55

13
'

14 '

or 5 months 60

65

15
'

16 '

or 6 months 70

73

17 '

18 '

or 7 months 75

78

19 '

20 '

or 8 months 80

83

25 '

30 '

or 9 months 85

88

35 '

40 '

or 10 months 90

93

45 '

or 11 months 95

or 12 months 100



116 National Surety Company

FOE TERM OF THREE YEARS.

Per cent, of

3 yr. prem.

1 month .... 7.4 19 mo
20 '

21 '

22 '

23 '

24 '

25 '

26 '

27 '

28 '

29 '

30 '

31 '

32 '

33 '

34 '

35 '

36 '

Per cent, of

3 yr. prem.

nths 55 .

4

2 moTitlis 11.1 ' 58.

3 '

-47]

.. 14.8

.. 18.5

.. 22.2

.. 25.9

.. 27.8

.. 29.6

.. 31.5

.. 33.3

.. 35.2

.. 37.

.. 39.6

.. 42.3

.. 44.9

.. 47.5

.. 50.2

.. 52.8

' 60.7

4 ' ' 63.3

5 ' ' 65.9

6 ' ' 68.5

7 ' 71.2

8 ' 73.8

9 '
* 76.4

10 ' * 79.

11 ' ' 81.7

12 '
' 84.3

13 ' * 86.9

14 '
' 89.5

15 ' ' 92.1

16 ' ' 94.8

17 '
' 97.4

18 '

[103-

100.
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(On back of policy:)

To avoid misunderstanding PLEASE READ tMs

Policy.

THE AMERICAN BANKERS ASSOCIATION
STANDARD FORM BANK BURGLARY

AND ROBBERY POLICY.

(Copyright 1925 by The American Bankers Asso-

ciation.)

NATIONAL SURETY COMPANY
of New York.

Wm. B. Joyce, Chairman.

E. A. St. John, President.

Home Office:

115 BROADWAY.
Policy No. B-139251.

Name of Assured.

ENG. TORSTENSON, COUNTY TREAS.
AMOUNT, $150,000. Premium, $91.00.

Expires, FEBRUARY 8, 1927.

Approved Dec. 6, 192G.

BOARD OF COUNTY COMMISSIONERS
SHERIDAN COUNTY, MONTANA.

By EDWARD IVERSON,
Chairman. [104—48]

WITNESS.—(Continuing.) Those two policies

that are marked Plaintiffs' Exhibit 5 and 6 I took

down to the courthouse and delivered them, if I re-

member rightly, to Mr. Torstenson, Eng Torsten-

son, being one of the plaintiffs in this action. I
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(Testimony of William Erickson.)

think I delivered them either the same day, or very

shortly after I received them. I observe the letter

is dated November 18, 1926. I received them in due

course of mail after that date.

Mr. DONOVAN.—I v^ill ask counsel to produce a

telegram dated November 20, 1926, addressed to

National Surety Co., Helena, Montana, signed A.

Riba. We want a letter dated January 29, 1927,

from Riba to the National Surety Company; also

a wire from Riba to National Surety, dated De-

cember 1, 1926.

The COURT.—Probably it might expedite mat-

ters if you would make a list of the various tele-

grams you require, and give the other side a memo-

randum of it, it will save a great deal of time.

Proceed with your copies, if they have not the

originals.

Mr. DONOVAN.—Your Honor says I should pro-

ceed with the copies f

The COURT.—Yes, with carbon copies.

WITNESS.—(Continuing.) I recognize the

document marked Plaintiffs' Exhibit No. 7. The

original of that was left with the Western Union

for transmission to the addressee about the date it

bears. Plaintiffs' Exhibit 8 is the original tele-

gram that I received from the Western Union.

Q. I notice both these documents bear the same

date apparently, November 20, 1926. Can you state

whether or not the Exhibit No. 8 came after your

wire, after you transmitted [105—i9] Exhibit 7 ?
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I will offer in evidence Plaintiffs ' Exhibit No. 7, and

Exhibit 8.

Mr. HURD.—To the admission of Plaintiffs' Pro-

posed Exhibits 7, we object on the ground and for

the reasons that there is no foundation for it, that it

purports on its face to be only a carbon copy, and

under the rule applicable in this state, when a man
initiates correspondence by telegram, the telegram

files in the office at the point of transmission is the

original, and its loss must be accounted for before any

copy is admitted. Likewise we object to Plaintiffs'

Exhibit 8 on the ground and for the reason that if

it is anything at all it was an answer, and since

Mr. Riba sought to use the telegraph company as

his agent for transmitting, it is only a copy, the

same as any copy would be delivered to any letter

office in the city; there is no foundation for the ad-

mission of this because it is not an original.

The COURT.—I will admit the telegram; you

made a demand for the original. Under the rule

I think I will have to deny the other one, though

I think Mr, Hurd stated the correct rule in that

respect. Eight is admitted.

Whereupon Plaintiffs ' Exhibit No. 8 was received

in evidence, and is in words and figures as follows, to

wit:
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(Testimony of William Erickson.)

PLAINTIFFS' EXHIBIT No. 8.

WESTERN UNION.
Received at

1 bg 10 helena mont

544 pm nov 20th 26

A Riba

Plentywood, mont;

Two policies in mail effective november eighth

mailed you yesterday.

H. L. HART. [106—50]

Mr. DONOVAN.—I desire to renew our offer of

Plaintiffs' Exhibit 7 separately.

Mr. HURD.—The objection is made to it, and re-

newed on the grounds stated in the objection when

the offer was first made.

Mr. DONOVAN.—Then we ask counsel to pro-

duce the original. The original is in their pos-

session.

The COURT.—I will reserve my ruling. You

make your demand on them for the original.

Mr. DONOVAN.—^We have already done that,

your Honor.

The COURT.—I will rule on it later.

Q. Do you recall, Mr. Erickson, whether Plain-

tiffs' Exhibit 8 was received by you prior to the

reception of the letter, and the two policies of in-

surance, which are here marked Plaintiffs' Exhibits

4, 5, and 6 respectively?

A. I could not say whether it was the same day or

not. I could not say. I know it was in reply to the
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(Testimony of William Erickson.)

one I sent. I mean that Plaintiffs' Exhibit 8 is a

reply to a wire that I sent.

Mr. DONOVAN.—Have you the original tele-

gram dated November 12th,—or December 1, 1926,

addi'essed to the National Surety Company, and

signed A. Riba, Agent ?

Mr. HURD.—We have a copy of it, which the

Western Union people delivered to us. We have

not the original.

Q. I hand you a document produced by the de-

fendant in this action marked Plaintiffs' Exhibit 9,

and ask you if you know who sent that telegram,

or caused it to be sent?

A. Yes, I do. I sent that telegram. I couldn't

say about what time I sent it. I know it was right

immediately after robbery. [107—51]

Mr. DONOVAN.—We offer in evidence Plain-

tiffs' Exhibit 9.

Mr. HURD.—To the admission of which we ob-

ject on the ground that there is no foundation for

it, and that it is irrelevant and immaterial; throws

no light upon any issues involved in this case.

The COURT.—The rule appears to be that the

massage delivered is the best evidence, that is, under

our Court, and I think we have followed that. How-
ever, you may show by a Western Union official the

usual custom of destroying all those telegrams within

a certain period of time, I think six months, and

then secondary evidence would be admissible.

Witness excused. [108—52]
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TESTIMONY OF A. L. LASALLE, FOR PLAIN-
TIFFS.

Whereupon A. L. LASALLE, a witness called and

sworn on behalf of the plaintiffs, testified as fol-

lows:

Direct Examination by Mr. BABCOCK.

My name is A. L. Lasalle. I reside in Great

Falls. I am telegraph manager for the Western

Union. I have been manager of the Western Union

for five and a half years in Great Falls. I have

been an operator for the Western Union for ap-

proximately thirty years. I know from my ex-

perience in the past thirty years what the custom

is of the Western Union Telegraph Company as

to the disposition of messages filed at their various

offices.

Q. And do you know what the instructions are

from the head officials as to what disposition is

made of messages filed at the various offices of the

Western Union Company?

Mr. HURD.—To that we object, on the ground

that if they are in writing that is the best evidence.

There is no foundation laid for it.

The COURT.—He may testify to the custom.

Overrule the objection.

WITNESS.— (Continuing.) I know what the

custom is as to telegraph files; telegrams shall be

retained one year and then destroyed. That has

been the custom for the past ten years or more.
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(Testimony of A. L. Lasalle.)

That was the custom during the year 1926, the cus-

tom was the same as at present, one year.

Q. I will ask you whether or not under the cus-

tom adopted and enforce in the Western Union

Telegraph offices throughout the State of Montana

during the past year or more, a telegram filed at

the town of Plentywood, in November or De-

cember, 192G, or January, 1927, would still be avail-

able.

Mr. HURD.—We object on the ground and for

the reason that the [109^—53] custom, if it

is the custom, or instructions if they were the in-

structions had been in force in Plentj^wood, there-

fore it is only his conclusion.

The COURT.—He has testified to the custom

prevailing in the State of Montana.

Q. Was that the custom over the whole Western

Union system ?

A. Over the whole Western Union system. I

could not say whether the Western Union at Plenty-

wood destroyed the telegrams or not. There is a

joint Western Union and railroad office at Plenty-

wood.

Q. Now, regarding the question as to whether or

not the rules in force and adopted by the offices, of

an authority given to the agents of the various

Western Union offices in the State of Montana, a

message filed in Plentywood at Western Union office,

and at any time in the month of November and

December, 1926, or January, 1927, would be avail-

able at this time if the rules and regulations adopted
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(Testimony of A. L. Lasalle.)

were followed by the agent in charge of that of-

fice?

Mr. HURD.—To which we object on the ground

that it calls for a conclusion of the witness. This

witness has not shown himself competent to answer

;

there is no foundation for the evidence.

The COURT.—I will overrule the objection. Let

him answer.

A. If the instructions were carried out with refer-

ence to destruction of messages at the end of one

year, the message would not be available. That

would also be true in the month of February and

March, 1927.

Cross-examination by Mr. HURD.

I was not in charge of any office in which the

Western Union jointly or otherwise did business

at Plentywood in the [110—54] month of No-

vember or December, 1926, or any part of 1927.

I don't know whether or not any manager, if there

were a manager, or any operator, or operators at

Plentywood, destroyed any messages since the office

of the Western Union has been established. I have

not the slightest information on the subject any-

more than you have.

Redirect Examination by Mr. BABCOCK.

Q. You are testifying as to what would happen if

the orders had been obeyed and the customs which

they followed had been adopted.

A. I am only testifying as to the custom of the

company.
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(Testimony of A. L. Lasalle.)

Q. And the instructions given to the various

operators and agents at the various offices'?

A. The instructions are handed down to the

mangers of the respective offices.

Recross-examination by Mr. HURD.

I don't even know that any instructions went

from anybody who had authority over the operator

at Plentywood. I didn 't hand out any instructions

;

they are handed down by the superintendent of the

telegraph company and superintendent of telegraphs

of the Great Northern Railway. I never served in

this territory as superintendent in this dis-

trict of Plentywood. I don't know whether the

superintendent of telegraphs at any time ever

notified the office of Plentywood, which is joined

by the Great Northern, anything about destroying

telegrams. I merely testified as to the custom. 1

have no personal knowledge of that matter at all.

Witness excused. [Ill—55]

TESTIMONY OP WILLIAM E. ERICKSON,
FOR PLAINTIFFS (RECALLED).

Whereupon WILLIAM E. ERICKSON was

recalled on behalf of the plaintiffs and testified as

follows

:

Mr. DONOVAN.—I believe I had offered Plain-

tiffs' Exhibit 9 which is a telegram from A. Riba.

Mr. HURD.—Objected to on the same grounds as

embraced in the objection when the exhibit was first

offered.
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The COURT.—What is that now'?

Mr. DONOVAN.—This is the telegram received

by the defendant and produced here from its files.

The COURT.—Oh, yes. Overrule the objection.

It may be admitted under the showing of custom on

the part of the Western Union offices with instruc-

tions with reference to destruction of telegrams.

Whereupon Plaintiffs' Exhibit 9 was received in

evidence, and is in words and figures as follows, to

wit:

PLAINTIFFS' EXHIBIT No. 9.

WESTERN UNION.

Received at 15 West Sixth Ave., Helena, Mont.

138 HO 19 Collect

Plentywood, Mont. lOlOA Dec. 1, 1926.

National Surety Co

Helena, Mont.

County treasurer held up and robbed last even-

ing Advise if you want us to do any checking up

A. RIBA
1042A

Mr. DONOVAN.—At this time plaintiffs renew

the offer of Plaintiffs' Exhibit 7.

Mr. HURD.—We object to it on the same grounds

as when it [112—56] was first offered.

The COURT.—Objection overruled.

Whereupon Plaintiffs' Exhibit No. 7 was re-

ceived in evidence and is in words and figures as

follows, to wit

:
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(Testimony of William E. Erickson.)

PLAINTIFFS' EXHIBIT No. 7.

COPY OF WESTERN UNION TELEORAM.

Plentywood, Montana, 11/20/26.

National Surety Co.

Helena, Montana.

Wire fate two burglary applications Co. Treas-

urer Our letter of the sixth.

A. RIBA.

WITNESS.—(Continuing.) Referring to Plain-

tiffs' Exhibit 7, that was sent prior to the arrival

of the policies. I stated in that telegram \sire fate

two burglary applications, county treasurer, our

letter of the sixth; I referred to burglary and rob-

bery applications that we applied for. My letter of

the sixth is the one that has heretofore been intro-

duced in evidence, bearing date November 6. I

received Plaintiffs' Exhibit 8 the same day that I

sent Plaintiffs' Exhibit 7; it was after I had sent

Exhibit 7. I recognized the paper marked Plain-

tiffs' Exhibit 10. Those are the genuine signatures

of A. Riba as claimant, and myself as notary public.

Mr. DONOVAN.—We offer in evidence Plain-

tiffs' Exhibit 10.

Mr. HURD.—To which we object on the ground

that there is no foimdation for it ; it is heresay ; not

relevant or competent to any issue in the case under

the amended complaint. [113—57]

The COURT.—Overrule the objection.
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Whereupon Plaintiffs' Exhibit No. 10 was re-

ceived in evidence, and is in words and figures as

follows, to wit:

PLAINTIFFS' EXHIBIT No. 10.

Unless this Claim is Filed with the Clerk Three

days before the first Monday of each month, it will

be laid over for one month. This Rule will be

strictly observed.

SHERIDAN COUNTY.
To A. Riba, Agent, Dr.

Address Plentywood, Montana.

IF YOU WISH WARRANT MAILED TO YOU
FILL IN ADDRESS.
Nov 8-26 Prem Policy #B127631 Nat

Surety Co. $80,000 Burglary &

$80,000 robbery 1 yr 338 25

Nov 8-26 Prem Policy #B139251 Nat

Surety Co. $75,000 Burglary &

$75,000 Robbery—90 days 91

Amount of Bill 429 25

Amount disapproved.

Amount approved.

ALL CLAIMS NOT PROPERLY SIGNED
AND ACKNOWLEDGED WILL BE RE-

TURNED.

State of Montana,

County of Sheridan,—ss.

The undersigned, being duly sworn, says that the

items mentioned in the foregoing account, were
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(Testimony of William E. Erickson.)

furnished as therein stated, and that the amount

therein claimed is correct, just and wholly unpaid.

Sign Here and Have Acknowledged.

A. RIBA (Signed).

Subscribed and sworn to before me this 22nd day

of Nov. [114—58] A. D. 1926.

W. ERICKSON,
Notary Public for the State of Montana, Residing

at Plentywood, Montana.

My commission expires January 10th, 1929.

Note.—These blanks are furnished by the County

Clerk.

WITNESS.— (Continuing.) After Plaintiffs'

Exhibit 10 was signed and verified I took it with the

policies down to the courthouse and delivered it

to Mr. Torstenson. The policies had not been de-

livered some time previous. They were delivered

at the same time, I think. On the 20th we wired

them we had not received them; they had not ar-

rived yet, so that after the 20th the policies were

delivered; they were delivered a very few days

after the 20th. I could not say the exact date,

but within two or three days anyhow. After the

20th of November. They were delivered to Tor-

stenson before December 8th, they were delivered

before that time in November; a few days after

November 20th. I can state to the jury positively

that they were delivered prior to the robbery. I

don't remember that I filed Plaintiffs' Exhibit 10

with the County Clerk and Recorder, but I left it
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there with the policies. There is an endorsement

upon this Exhibit 10 that it was filed 11/24/26, I

would think that was to date that Exhibit 10 was

filed; that would be November 24, 1926. My recol-

lection is that was the same date that the policies

were delivered. I recognize Plaintiffs' Exhibit 11.

I know the handwriting of the signatures that ap-

pear on the back of that document; it is my hand-

writing. I endorsed the name of A. Riba. [115

—

59]

Q. And was that pursuant to your understand-

ing and arrangement with Mr. Riba?

Mr. HURD.—To that we object on the ground

that it calls for a conclusion of the witness; and

not binding upon this defendant.

The COURT.—I will overrule the objection.

Mr. DONOVAN.—I offer Plaintiffs' Exhibit 11

in evidence.

Mr. HURD.—To which we object on the ground

that there is no foundation for it; not relevant or

material to any issue in the case and as to defend-

ant it is hearsay.

The COURT.—Objection overruled.

Whereupon Plaintiffs' Exhibit No. 11 was re-

ceived in evidence, and is in words and figures as

follows, to wit

:
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PLAINTIFFS' EXHIBIT No. 11.

Plentywood, Montana, Dec. 8, 1926. No. 21411

The Treasurer of $429.25

SHERIDAN COUNTY, MONTANA Int.

WILL PAY TO A. Riba, Agent or order

THE SUM OF $429.25 GTS. DOLLARS
For Insurance Premium.

Out of any moneys in the Treasury belonging

to the General Fund.

By Order of the Board of Gounty Gommis-

sioners.

Presented and registered 192

Not paid for want of funds.

Treasurer.

By
Deputy.

EDWARD INVERSON,
Ghairman Board of Gounty Gommissioners.

NIELS MADSEN,
Gounty Glerk.

By OR. HARI,
Deputy.

[Endorsed on back as follows:]

A. RIBA, Agent.

Riba State Bank.

By WM. ERIGKSON, Gase. [116—60]
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WITNESS.— (Continuing.) Having had my at-

tention called to this warrant and to the perfora-

tion on same, that warrant was paid. I collected

the proceeds of it; I collected it for the bank.

Q. Can you state to the jury what insurance

policies are referred to in this warrant which states

that it is for insurance premiums?

Mr. HURD.—To that we object on the ground

that the warrant speaks for itself.

The COURT.—Overrule the objection.

A. It was for these two burglary and robbery

policies that we have discussed; that I heretofore

identified as being delivered to the County Treas-

urer; I stated that I delivered them to Eng Tor-

stenson ; that is the Eng Torstenson, one of the plain-

tiffs in this action, and the Treasurer of Sheridan

County at that time. I recognize the document

marked Plaintiffs' Exhibit 12. That came into my
possession on or about the date that it bears from

H. L. Hart. That telegram was delivered by the

Western Union to me at Plentywood, Montana,

on or about February 11, 1927. H. L. Hart is the

state manager of the defendant corporation and

was at that time.

Mr. DONOVAN.—We offer Plaintiffs' Exhibit

12 in evidence.

Mr. HURD.—To the introduction of Plaintiffs'

Exhibit 12, the defendant objects on the grounds

and for the reasons that there is no foundation for

it; that it is not relevant or material to any issue

in this case; and that in no way tends if that is

J
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the purpose to show any authority to issue policies.

1 don't know what the purpose is unless that is it.

The COURT.—It may throw some light on the

subject. I will [117—61] admit it. Objection

overruled.

Whereupon Plaintiffs' Exhibit No. 12 was re-

ceived in evidence, and is in words and figures as

follows, to wit:

PLAINTIFFS' EXHIBIT No. 12.

WESTERN UNION.
Received at

2 bw 45 night letter

Helena, Mont. Feb. 11th, 1927.

A. Riba.

Plentywood, Mont

Send me immediately registered mail original

warrant issued by county in payment of premium

on burglary policies if possible stop if impossi-

ble send check for full amount four hundred twenty

nine dollars twenty-five cents stop matter of

commission will be taken care of later. .

H. L. HART.
(Written on the face of the exhibit as below:)

429,25.

WITNESS.—(Continuing.) I recognize docu-

ment marked Plaintiffs' Exhibit 13. I recognize

the signature to it. That is the genuine signature

of A. Riba.
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Q. Do you know what was done with Plaintiffs'

Exhibit 13?

Mr. HURD.—Just a moment. I object to that,

because he has not offered it in evidence, and if it

is submitted in evidence, it is the best evidence of

its contents.

Mr. DONOVAN.—I cannot offer it in evidence

until I prove what was done with it. We have to

prove transmission.

The COURT.—What is it, a letter?

Mr. DONOVAN.—It is a letter.

The COURT.—All right, ask him about it.

A. Letter, I sent with the draft for $429.25.

[118—62]

Q. Did you mail this letter? A. Yes.

Q. To the addressee? A. Yes.

Q. On the date or about the date that letter bears ?

A. Yes.

WITNESS.—(Continuing.) I sent a draft with

it. Plaintiffs' Exhibit 14-A is the instrument I

refer to, that is the draft I sent ; that is the draft

that I enclosed with letter marked Plaintiffs' Ex-

hibit 13. Having had my attention called to the

instrument marked Plaintiffs' Exhibit 14r-C, that

is a receipt that I received from the postmaster at

the time the letter was mailed by registered mail;

that is the receipt for the registered letter Plain-

tiffs' Exhibit 13. Plaintiffs' Exhibit 14-A is the

return card that came back to me. I think that

is the genuine signature of H. L. Hart; it looks

that way. i
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Mr. DONOVAN.—We offer in evidence Plain-

tiffs' Exhibits 13, and Plaintiffs' Exhibits 14-A,

14-B, and 14-C.

Mr. KURD.—To the introduction of Plaintiffs'

Exhibit 13 \\e object on the ground and for the

reason that there is no foundation for it; it is not

material or relevant to any issue involved in this

case. To Plaintiffs' Exhibit 14^A, we object to it

on the ground and for the reason that there is no

foundation for it ; that all the writing on it has not

yet been explained; that it is not properly iden-

tified; that it is not relevant or material to any

issue in the case. Likewise we object to Exhibit

14-B on the ground that there is no foundation for

it; it is not relevant or material to any issue, or

any matter [119—63] in issue in this case, and

there is no proper identification of it. We make
the same objection to 14-C, and object to it on the

further ground that it is hearsay.

The COURT.—What record is there on Exhibit

14-A, or B, that has not been explained?

Mr. DONOVAN.—There is an endorsement of

National Surety Company by William H. Clauson,

General Attorney. I have not explained that.

The COURT.—Is that the draft?

Mr. DONOVAN.—This is the draft which this

witness transmitted.

The COURT.—I will overrule the objection. It

mav be admitted.
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Whereupon Plaintiffs' Exhibit No. 13, 14r-A,

14-B, and 14^C were received in evidence, and are

in words and figures as follows to wit:

PLAINTIFFS' EXHIBIT No. 13.

RIBA STATE BANK,

PLENTYWOOD, MONTANA.
2/14/27.

Mr. H. L. Hart, State Manager.

National Surety €o.

Helena, Montana.

Dear Sir:

—

In accordance with your wire of 2/11/27 I am
sending you herewith draft for $429.25 in payment

of the premium on the two Burglary Policies Nos.

B127631 and B139251 Eng. Torstenson Co. Treas-

urer, Sheridan County, Montana.

The original warrant issued by the County is not

in my possession now as it was cashed immediately

after its [120—64] receipt by me.

Yours truly,

A. RIBA,
Agent.

(Stamped:)

RECEIVED
Feb. 15 1927

National Surety Co.

Helena, Montana.
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PLAINTIFFS' EXHIBIT No. 14-A.

RIBA STATE BANK.

2/14/1927 No. 11924

Plentywood, Mont.

Pay to the Order of

NATIONAL SURETY CO., HELENA, MONT.
$429.25

THE SUM OF $429.25 CTS DOLLARS.
UNION BANK & TRUST CO.

93-29 HELENA, MONTANA.
WM. ERICKSON.

(Endorsed on back as follows:)

Pay to the order of Northwestern National Bank,

Minneapolis, Minn.

NATIONAL SURETY CO.,

WM. H. CLAWSON,
General Attorney.
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(Endorsement :)

AMERICAN NATIONAL BANK
Paid Through Cleraing House

Feb. 10, 1928.

2

HELENA, MONTANA.
[Endorsement:]

Pay to the Order of

ANY BANK, BANKER
OR TRUST CO.

17-1 Feb. 17 1927 17-1

NORTHWESTERN NATIONAL BANK,
MINNEAPOLIS, MINN.

H. P. NEWCOMB,
Cashier.

(Check perforated)

PAID. [121—65]

PLAINTIFFS' EXHIBIT No. 14-B.

POST OFFICE DEPARTMENT Penalty of Private Use

Official Business to avoid payment of

Postage $300

REGISTERED ARTICLE (Cancelled)

No. 1218 Helena, Mont., Registered.

Feb. 15, 1927.

Return to Riba St. Bank
Post Office at Plentywood, Mont.

RETURN RECEIPT.
Received from the Postmaster the Registered or

Insured Article, the original number of which ap-

pears on the face of this card.

H. L. HART (Signed).

Date of Delivery—Feb. 15, 1927.
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PLAINTIFFS' EXHIBIT No. 14-C.

RECEIPT FOR REGISTERED ARTICLE No.

1218.

Fee paid class postage paid 2-14, 1927.

Prom Riba State Bank

Addressed to H. L. Hart, St. Man.

Natl. Surety Co., Helena, Mont.

Accepting employee will place initials in space

below, indicating restricted delivery.

Return receipt fee—Yes.

(in person

Delivery restricted to addressee (or order

Postmaster, per L, H.

(Stamped:)

PLENTYWOOD, Feb. 14, 1927.

Registered. [122—66]

The COURT.—The endorsement on the back,

I mean that signature, I don't believe there is any

proof of that, as to the genuineness of it.

Mr. DONOVAN.—I think we can prove that by

another witness. Mr. Clawson is here. We will

call him unless counsel desires to admit the genuine-

ness of the endorsement.

Mr. HURD.—Mr. Clawson says that is his sig-

nature, therefor we will admit that it is.

WITNESS.—(Continuing.) Having had my at-

tention called to the perforation on draft paid

February 10, 1927, I would state that draft was

paid on that date. It is not our mark, it is the

Union Bank & Trust Company's mark. It came
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back to our bank in the regular course. It was

charged to the account of the Riba State Bank
with the Union Bank Trust Company at Helena,

Montana. That sum named in that draft, $429.25,

represents the premiums on those two insurance

policies that are in litigation here, and the full

amount of that premium.

Cross-examination by Mr. HURD.

WITNESS.—It was before the 6th of Novem-

ber, 1926, that I solicited this insurance; that was

the date that I sent it in. That is the date that

I sent in the application. I had been authorized

by Mr. Torstenson to send in an application solicit-

ing insurance

Q. Now, at that time, you were not an insurance

agent for the National Surety Company, were you?

A. Not personally, exactly.

Q. The way these matters were handled by you

was, that you would see a letter coming in there to

Mr. Riba, and it was delivered at the bank, was it?

That is where you [123—67] get your mail ?

A. Yes.

WITNESS.— (Continuing.) That was the only

office that Mr. Riba and myself worked in was there

in the Bank. I would open such letters; I opened

all the mail that was addressed to him. On the 6th

of November I wrote a letter myself to the National

Surety Company at Helena, Montana, and I signed

A. Riba's name to it. I put the word ''Agent'*

after his name. Time went on, and I received no
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reply to that letter. Consequently about the 18th

of November, 1926, I wired the National Surety

Company at Helena over the name of A. Riba as

to what was the fate of the two insurance policies

applied for on the 20th. I had had no word of any

kind or character from the Surety Company up

to that time. Subsequent to my wire I received

a telegram from Mr. Hart that the policies were in

the mail on the 18th.

Q. Very well, at that point, or prior to it, had

you ever had any discussion with the plaintiff

Torstenson about the policies?

A. Between the 6th, you mean, and the time

—

Q. Between the 6th and 20th'?

A. I think we had.

Q. You think you and he had talked about it ?

Answer: They had not arrived, or anything, I

think we had. I don't particularly recall what the

discussion was, only I was looking for the policies.

I think I sent that wire at my own instance; I

think I did it myself for the company, we were

the agents. As a matter of fact I signed the

name of A. Riba on a typewriter to the telegram.

A. Riba did not [124—68] sign any such a tele-

gram; nor did A. Riba sign a letter concerning the

issuance of the policies.

Q. Nor did he sign any letter after the issuance

of the policies concerning this matter of the pre-

mium ? A. Yes, there was one letter.

Q. There is one letter in the whole group, which
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the plaintiff has introduced, which bears the genuine

signature of A. Riba. A. Is that correct ?

A. I think so. The one of February 14. The

letter of February 14, Plaintiffs' Exhibit 13, is the

only letter so far introduced, or telegram, which

bears the genuine signature of A. Riba. A. Riba

is commonly called Gus Riba. The claim is signed

by A. Riba. The letter of February 14, 1927,

known as Plaintiffs' Exhibit 13, and the claim

known as Plaintiffs' Exhibit 10, are the only papers

or instruments of any kind or character which

Mr. Riba attached his original signature to; that

is correct. I have gotten down to the date of

around the 20th of November, 1926; up to that

time I agree that the policies had not been delivered.

I cannot remember the date the policies or either

of them were delivered to Mr. Torstenson, or to

the County Treasurer of Sheridan County, or to

the Clerk and Recorder, or to whoever they were

delivered; I don't know the exact date. It was

only a few days after they were received. The com-

plete files in this matter, or the papers, and memo-

randa and so on, we do not put in one jacket and

caU it a file; we have a little box and we file it by

the month.

Q. Then it is your recollection, if I understood

you correctly on your direct examination, that on

the 24th of [125—69] November, 1926, you pre-

sented to someone, presumably the County Clerk,

Neils Madsen, Claim No. 42872 Against Sheri-

dan County and which was approved on December
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8th, 1926 known as Plaintiffs' Exliibit 10. Is that

correct? A. Yes, I presented it.

Q. It was filed in his office? A. Yes.

Q. Now, it is your recollection that on the day

this claim was filed in the office of the County Clerk

and Recorder, you delivered these two policies to

Mr. Torstenson, did you?

A. Yes, that is my best recollection.

Q. You notice Mr. Erickson, that the warrant

you say was issued to Mr. Riba, Agent, known as

Plaintiffs' Exhibit 11, is dated on the 8th day of

December, do you not? A. The claim is, yes.

Q. The warrant?

A. I don't know about the warrant.

Q. All right; this Plaintiffs' Exhibit 11, which

you identified a minute ago, is dated December 8.

A. Yes, sir.

Q. Look through the perforation. I notice that

is the bank or county's perforated ''Paid 12-11-

26"? A. Yes.

Q. From the time you say you delivered these

policies to Mr. Torstenson up to the date of this

warrant he issued, [126—70] you had no corre-

spondence of any kind, character or nature with

the H. L. Hart, or the National Surety Company
through any other person who might have been

connected with it, did you?

A. About this policy, you mean?

Q. Yes.

A. I had no correspondence, but I wired.
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WITNESS.— (Contimiing.) The only wire that

I sent to Mr. Hart during that period of time was

the one dated on the first of December, 1926', which

is admitted in this case as Plaintiffs' Exhibit 9.

From the date of my telegram on November 20th

down to the date of this telegram dated December

1st, known as Plaintiffs' Exhibit 9, I don't recall

having any communication with Mr. Hart, or any

other person who might have represented the Na-

tional Surety Company. At the time the county

delivered to me this warrant. Plaintiffs' Exhibit

11, I had no communication of any character with

Mr. Hart or anybody else. When I sent my tele-

gram of December 1, 1926, I did not refer in there

to the fact that the premiums had not been paid on

that policy. It is a fact that the premiums were

not paid on that policy to us then. I never notified

any person connected mth the Surety Company

even when I knew the robbery had occurred that the

premiums had not been paid. I have not produced

here before this jury all of the correspondence,

telegraphic, or otherwise relative to the issues and

cashing of this warrant; I think there is another

letter that we wrote for advice. I think it was in

January, 1927, that I wrote such a letter for ad-

vice.

Q. Some time in January of 1927 before you ever

said a word [127—71] to any representative of

the insurance company that you even had the pre-

miums in your possession, was it nof?
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A. It seems to me that we remitted some before

that, but it had been returned to us.

Q. Well, that is just exactly the fact, is it not,

that the moment the Surety Company knew that

this premium supposedly had been paid to Riba,

long after, or some time after the supposed bur-

glary, the first thing the company did was return

the premium to you, is not that so ?

A. Some time in January, yes.

WITNESS.— (Continuing.) I first delivered the

policies without collecting the premiums. We next

presented a claim, or Mr. Riba presented a claim

in his name for the premium.

Q. Then you next get a warrant from the County

for the amount of the premium on these policies,

and hold it until December the 11th, 1926, don't

you'? A. Yes, there was a reason for it.

Q. How was that?

A. There was a reason for holding it.

Q. We will get to the reason later on.

Q. I am trying to get the facts now. And then

you did nothing so far as the National Surety Com-

pany was concerned, about the matter until as you

say January of 1927, that is true, is it not?

A. Yes, I think so.

Q. And the moment they got the information

from you, did they write you a letter? [128—72]

A. Information as to what?

Q. As to the fact that you people down there at

Plentywood, either you or Mr. Riba had taken this

warrant after the alleged robbery had occurred?
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A. I think they wrote a letter; they would not

accept the draft we sent them.

Q. You had various correspondence about that

matter? A. We had that one, yes.

Q. So that when you were testifying as to the

facts that certain letters were sent back and forth,

which seemed to indicate that the company had ac-

cepted them without any protest, those were not

the exact facts; those letters did not illustrate the

true situation, did they, as you knew if?

Mr. DONOVAN.—Objected to as argumentative.

The COURT.—I think so, I will sustain the ob-

jection.

WITNESS.—(Continuing.) I have already told

you that I was familiar with the signature of A.

Riba. I have examined Defendant's Proposed Ex-

hibit 15, and I am able to identify that signature.

I recognize the name on that ; I wrote it.

Whereupon Defendant's Exhibit No. 15 was

received in evidence, without objection, and is in

words and figures as follows, to wit:

DEFENDANT'S EXHIBIT No. 15.

RIBA STATE BANK,
PLENTYWOOD, MONTANA.

1/29/27.

National Surety Company,

Helena, Montana.

Dear Sirs:

—

We enclose herewith draft for $345.00 for Nove.

and [129—73] December business as per enclosed
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statement. This would have been remitted before

but we have been waiting to receive your monthly

report blanks for December and November, and not

having received same we have now used an old

form for Oct.

Yours truly,

A. RIBA,
Agent.

(Stamped:)

RECEIVED.
Feb. 1, 1927.

National Surety Company,

Helena, Montana.

WITNESS.— (Continuing.) I received a reply

to that about the 3d of February. I have exam-

iued the Defendant's Proposed Exhibit No. 16, and

that is the reply which I received.

Whereupon Defendant's Exhibit No. 16 was re-

ceived in evidence, without objection, and is in

words and figures as follows, to wit:

DEFENDANT'S EXHIBIT No. 16.

NATIONAL SURETY COMPANY
Capital $10,000,000.00,

New York.

Helena, Montana, Feb. 1, 1927.

Mr. A. Riba, Agent,

National Surety Company,

Plentywood, Montana.

Dear Sir:

I am in receipt of your letter of the 29th ult.
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[130—74] enclosing your check for $345.00 being

net premium on bond of Ethel Singleton and the

burglary policies written for the County Treas-

urer's office. I am returning your check herewith

with the statement that I am not authorized to ac-

cept this payment for the premium on the burglary

policies, owing to the fact that the investigation in

connection with the loss has not yet been adjusted.

Had the premium been received by me prior to the

robbery it would have been a different matter. In

view of the fact that the matter is entirely out of

my hands and in the hands of our Claim Depart-

ment, I do not feel justified in accepting it. You
can remit another check covering the premium on

the Singleton bond, at your convenience.

Very truly yours,

H. L. HART,
State Manager.

HLH./h.

Enc.

WITNESS.— (Continuing.) Referring to Plain-

tiffs' Exhibit No. 14-A, which has been referred to

by Mr. Donovan as a draft remitted by us, I notice

that it is dated on the 14th of February, 1927.

Q. Then you know, Mr. Erickson, don't you, and

isn't it a fact that the draft referred to, which ref-

erence is contained in your letter of January 29,

1927, are not the same—this draft is not the draft

referred to in that letter?

A. No, sir, it is not the same.

Q. And before this draft of which Mr. Donovan
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spoke to you was submitted, you have been notified

to reject the [131—75] reception of the pre-

mium, had you not?

WITNESS.— (Continuing.) After examining

Defendant's Proposed Exhibit 17, I know what that

is. It has A. Riba signature to it. That is not my
writing, it is A. Elba's.

Q. I thought you told me a while ago that the

claim with a A. Riba's signature on it, and the

letter and one other letter were the only documents

in this case which contained the genuine signature

of A. Riba. What is the fact about it?

A. I couldn't remember all the letters, that were

written, I didn't see them. I can identify the sig-

nature when I see them on the letters.

Q. What is that?

A. I couldn't remember all the letters that were

written. I can identify the signature when I see it.

Whereupon Defendant's Exhibit No. 17 was re-

ceived in evidence, without objection, and is in

words and figures as follows, to wit:
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DEFENDANT'S EXHIBIT No. 17.

RIBA STATE BANK,

PLENTYWOOD, MONTANA.
2/5/27.

Mr. H. L. Hart,

National Surety Company,

National Bank of Montana Building,

Helena, Montana.

Dear Sir:

—

Re Policies B. 127631 and B. 129251 Sheridan

County. [132—76]

The policies above mentioned of the National

Surety Company for burglary written for the

County Treasurer's office, and to which you refer

in your letter of the 1st inst., were issued thru your

office and sent to me some time before the robbery

took place, and upon the receipt of the policies I

immediately filed a claim for the premiums with

the Clerk & Recorder of the Sheridan County, Mon-

tana, and when the Commissioners met the claim was

allowed and a warrant drawn for same, payable

to me as Agent. Thus the premium has really been

paid to me as Agent for the National Surety Co.

While I do not know much about the law of this

matter, I have been advised that the payment of the

premium to me as agent for the National Surety

Company is equivalent to the payment of such pre-

mium to the National Surety Company itself.

You are well posted on the laws of bonds such

as this and doubtless will be in a position to tell
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me what to do. It seems to me that if the National

Surety Company did not want the County to have

such a bond for burglary protection I should have

been advised, and the Company should not have

issued such policy. Once issued, if the Company
did not want it to remain in force, it should have

followed the proper provisions of law and of the

policy for the cancellation thereof, tendering to the

insured the balance of the premium due upon such

cancellation, after such premium is prorated. The

policy is still outstanding and in possession of the

County.

I do not want to be in the position of teUing the

Company what to do, so what I am doing is asking

you what I shall do. The amount paid me by the

County was $429.25. [133—77] Under the usual

procedure I would be entitled to 20% commission

on this, but until I can hear from you further, I

have deposited the full sum of $429.25 to the credit

of the National Surety Company in the Riba State

Bank, Plentywood, Montana, and in pursuance to

your instructions in your letter of Feb. 1st, I en-

close herewith a draft for $1.60 for amount due the

Company on the Singleton Bond.

Will you please advise me promptly preferably

by vdre, and confirming the same by letter, what

to do vTith the premium which has been paid to me

as agent of the National Surety Company. This

premium was in my hands until I deposited to the

credit of National Surety Company, and it is now

on deposit in Riba State Bank for the credit of said

Surety Company.
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Under tlie circumstances and as the matter is of

some importance, I have registered this letter to

you.

Yours very truly,

A. RIBA,

Agent.

(Stamped:)

RECEIVED.

FEB. 7, 1927.

NATIONAL SURETY COMPANY,
HELENA, MONTANA.

WITNESS.— (Continuing.) I wrote that letter.

Mr. Riba signed it. Subsequently, after it was

typewritten, I presented it to Mr. Riba for his

signature. I am sure that is, Gus Riba's signature.

Having looked at it again, I say that it is his sig-

nature. I did not say anything to the National

[134—78] Surety Company representatives, if

any they had, until the 29th day of January, 1927,

as to whether this premium had been paid or not.

I had the warrant there that I cashed on the 11th

of December; I had made no remittance nor said

anything about the fact that the premiums had been

paid until January 29. I ascertained by reason

of the letter written from Mr. Hart's office on Feb-

ruary 1, 1927, which in the ordinary course of mail

would reach Plentywood, about the third of Febru-

ary.

Q. Well, you knew that the company was trying

to reject that premium?
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A. Well, it appeared that way. I could not say

that I knew. It appeared that way to me.

A. Yes, it appeared that way.

Q. And then you advised them in the letter of

February the fifth, that you had deposited all this

money to their credit in the Riba State Bank, did

you not?

A. Yes. The National Surety Company had not

opened an account in the Riba State Bank that date.

This was the only deposit that I ever made to their

credit in the Riba State Bank. I did not have

any instructions from [135—79] anyone repre-

senting the company to make such deposit. I just

took it on myself to make such deposit on the ad-

vice of an attorney. It was not for the purpose

of carrying out the provisions of the last sentence

in the first paragraph of the one you are showing

me, wherein I say, that I understood that payment

to me bound the company; we had the money, and

I had to do something with it. I did not deposit it

to my own credit; the reason I didn't deposit it

to A. Riba's credit, we possibly had it in the form

of a Cashier's check during this interim.

Q. Whatever the form may have been, you could

just as well have made the Cashier's check, or the

credit in the ledger, individual ledger, in the name

of A. Riba, as the Surety Company, could you not?

A. You mean at the time this last deposit was

made?

Q. I am talking about your depositing this money
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without any instructions of the National Surety

Company ?

A. We deposited it on the advice of an attorney

for the National Surety Company.

Q. On the advice of the National Surety Com-

pany attorney? A. No.

Q. Some attorney told you that it was a proper

thing for you in order for the county to be bound

on these policies, or what was it,—^what was the

advice to you?

A. No, that was not it. We had to do something

with the money, so we did it this way.

Q. I don't understand why you could not deposit

it to the credit of A. Riba whom it is said is the

agent of this company. Tell us why you didn't

deposit it to his credit and leave the company out

of it.

A. We could have, but on the advice of an attor-

ney, we [136—80] put it this other way.

WITNESS.— (Continuing.) After the fifth of

February, 1927, I think we had correspondence with

the National Surety Company, or some of its rep-

resentatives about this money. I did not myself

ever at any time tender this money back to the

County Treasurer, or the County of Sheridan. At

the time that this premium, through the cashing

of the warrant was in my possession, Sheridan

County had an account with our bank; monies on

deposit there; issued checks in the ordinary course

of business. I never at any time deposited the
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money to its credit, it being the person from whom
I had taken it.

Q. Now, then, does the letter of the fifth of Feb-

ruary, known as Exhibit 17, in which you have writ-

ten somewhat at length as to your views of the law,

constituting the last letter that you wrote the rep-

resentative of the Surety Company concerning this

premium ?

A. No, sir, it was not the letter; the time we re-

mitted for the premium was the last time I believe.

WITNESS.—(Continuing.) I saw Mr. Torsten-

sen quite frequently after this warrant was issued;

I was there quite frequently. Under date of Janu-

ary 29, 1927, when I sent a remittance for $345.00

in the form of a draft and it came back, I did not

notify Mr. Torstenson of the fact, nor did I notify

the County; never did anything about it,—about

the matter whatever. I don't claim that I person-

ally ever represented the National Surety Company

in any transaction. The only claim that I make

about it, that I did some clerical work in the bank

under the name of A. Riba with reference to these

matters, that is, insurance. I had no license such

as Mr. [137—81] Riba had from the Commis-

sioner of Insurance in this state, known here as

Plaintiffs' Exhibit 1, to do any business for the

National Surety Company in any capacity ; I never

attempted so to do. I never saw Mr. Ashton write

his name; I never saw him do it at the time. I

never was present anywhere when he wrote his

name. All I have to say about Plaintiffs' Exhibit
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5, and likewise Plaintiffs' Exhibit 6, and another

exhibit here known as Exhibit 4, is that I think

that it might be the signature of William E. Ash-

ton. I don't know that any name that I ever saw

in handwriting with the initials or the words re-

spectively "William E. Ashton," was his genuine

signature; I couldn't tell you that; I would not be

able to tell the jury as a matter within my personal

knowledge that the name on that exhibit is the

genuine signature of William E. Ashton. The fact

of the matter is I don't know anything about it.

The same is also true as to Plaintiffs' Exhibit No.

6. When I came to deliver these two policies I

didn't so under instructions from Mr. Riba, I just

delivered them, that is all. All I know about them

is that they in company with Plaintiffs' Exhibit 4

came to the bank known as the Riba State Bank

addressed to A. Riba, Agent; that I opened the mail,

and sometimes within two or three days took these

instruments down to the County Treasurer's office

and handed them to him. That is the fact of the

matter. When I delivered those policies I did not

get any receipt for them. Howard M. Lewis is the

attorney who gave me the advice contained in the

letter of February fifth. The County Attorney did

not give me any advice about that. I did not ap-

ply to Mr. Torstenson for any opinion from the

[138—82] County Attorney, or the Attorney Gen-

eral about it.
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Redirect Examination by Mr. DONOVAN.

Howard M. Lewis gave me the advice; he is the

bank's attorney in various matters. I recognize

the document marked Plaintiffs' Exhibit 18. This

letter came to me through the mail in the envelope

that is marked Plaintiffs' Exhibit 18-A; in due

course of mail shortly after February 7, 1927.

Looking at the signature, it looks like the genuine

signature of H. L. Hart.

Whereupon Plaintiffs' Exhibit 18 and 18-A were

received in evidence, without objections, and are in

words and figures as follows, to wit

:

PLAINTIFFS' EXHIBIT No. 18.

NATIONAL SURETY COMPANY.
Capital $10,000,000.00.

New York.

Helena, Montana, Feb. 7, 192f7.

Mr. A. Riba, Agent,

National Surety Company,

Plentywood, Montana.

Friend Riba:

Re: B-139'251 and B-127631—Eng Tor-

stenson, Co. Treas. Plentywood.

I am this morning in receipt of your letter of the

5th inst. enclosing check for |1.60 which is the net

premium on bond of Miss Singleton, County Supt.

of Schools.

I also note what you say about the receipt of pay-

ment of premium on burglary policies captioned
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above and ask me what you shall do under the cir-

cumstances I am not in position to tell you what

to do as this entire matter is in the hands of our

Claim Department and I would [139—83] not for

an instant think of giving you any instructions in

the case. It appears to me that you have taken

the course that I would have taken under the cir-

cumstances, as it looks as if you would be com-

pelled to retain this premium until the matter is

adjusted. However, I have forwarded your letter

together with a copy of mine to our Claim Depart-

ment in New York and asked them to give whatever

instructions or directions they think necessary in

connection with the matter.

You say you have been advised that the payment

of the premium to you as our agent is equivalent to

the payment of the premiimi to the National Surety

Company itself. That may be true, but I would

not admit it as you have not the Power of Attorney

to execute the policies that were issued in this case.

They were issued at this office. This might have

some bearing on the matter and, therefore, I want

to say that I would not admit that such was a true

condition. When I hear from our New York office

in the matter, I will advise you.

Very truly yours,

H. L. HART, (Signed)

State Manager.

HLH/h.
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PLAINTIFFS' EXHIBIT No. 18-A.

(Postmark below)

Helena, Mont., Feb. 7, 1927, 6 P. M.

After five days return to

World's Largest Surety Company

National Surety Company

H. L. Hart

National Bank of Montana Bldg.

Helena, Mont.

Mr. A. EIBA,

National Surety Company,

Plentywood, Montana. [140—84]

WITNESS.— (Continuing.) After I received

Plaintiffs' Exhibit 18 my next communication from

the defendant. National Surety Company, or Mr.

Hart, was the wire of February 11, asking me to

remit the premium. Pursuant to this wire of Feb-

ruary 11, I did remit the premium with my letter

of February 14, 1927. That draft was cashed as

I have heretofore testified. The proceeds of that

draft have never been returned to me. There has

never been any other statement from the National

Surety Company or its State Agent Mr. Hart that

they were unwilling to accept and receive that

premium. On my cross-examination some state-

ments were made to the effect that between the

dates of the wire which I sent Mr. Hart notifying

him of the robbery, which is December 1, 1926, that

there was no communication until January 29, when

I transmitted the premium for the first time. I re-
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call Mr. Hart immediately after the robbery came

to Plentywood. He was there. It was a few days

after the robbery, I couldn't say just how many

days after; within two or three days after the rob-

bery, somewhere in there. I don't know how long

Mr. Hart was there. He must have been there a

week or more, I should think.

Q. And were there any other representatives of

the National Surety Company there at the same

time?

A. Well, I don't know just when Mr. Clawson

came; he was there at Plentywood, but I don't know

just when he came.

WITNESS.—(Continuing.) When Mr. Hart

was there I saw him personally a number of times.

Q. During the time that Mr. Hart was there did

he ever discuss this policy and the matter of this

robbery ?

A. Oh, we discussed the robbery undoubtedly, I

don't know [141—85] about the policies exactly.

Q. Well, do you recall whether or not he inquired

whether the premium had actually been paid?

A. I cannot remember that.

Q. But if he did inquire about the payment of

the premium, did you ever try to conceal the fact?

Mr. HURD.—I object to that question first on

the ground that is hypothetical and second that it

calls for a conclusion of the witness.

The COURT.—Go ahead and ask the question.

Q. Did you ever try to conceal from the defend-

ant the exact status of this premium at any time?
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Mr. HURD.—Objected to as leading.

The COURT.—It is leading, but in the interests

of brevity I will overrule the objection.

Q. Did you make any misstatements either to

Mr. Hart or Mr. Clawson regarding the status of

this premium?

Mr. HURD.—Objected to as leading, and that it

calls for a conclusion of the mtness.

The COURT.—Overruled.
A. No, I never made any misstatement.

Q. Now, Mr. Erickson, you recall that in the

letter of November 18, 1926, with which the poli-

cies were transmitted, there is the statement as to

the amount of the premium, and that with which

amount your account has been charged, less your

commission of 20% ? A. Yes, I recall that.

[142—86]

Q. Was your account ever relieved of that charge,

your account with the State Manager ever relieved

of that charge prior to the time of payment in Feb-

ruary, 1927, so far as your information goes?

A. No, sir.

Q. At the time that Mr. Hart and Mr. Clawson

were in Plenty^^ood, did you,—after this robbery,

did either of them make the claim to you that these

policies were improperly delivered? [143^—87]

Q. Had you at any time prior to January 29,

1927, been billed from the State office for this

premium, or requested to remit? A. No, sir.

Q. In your ordinary method of dealing with the

National Surety Company in transmission of premi-
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urns, would you transmit as soon as the premium

is received, or is it your custom to make monthly

settlements, or some other periodical settlement.

Mr. HURD.—Objected to on the ground that it

is not proper redirect examination, and that it is

leading. It is not competent for counsel to go into

the matter, and have his witness giving his opinion

about such matters. That is the reason I object to

that.

The COURT.—I will let him answer the question

as to why he did not do that before; he may an-

swer that.

A. The National Surety Company, whenever any

business is done during the month, they sent us a

statement at the end of the month with the figures;

the numbers of the policies and the amounts, and

the names. A regular statement form and when-

ever we would collect any premiimis we would fill

in that premium on those forms and remit, and

during the months of November and December,

the National Surety Company didn't issue any

forms to us as agents, or [144—88] to Mr. Riba

as agent; I didn't have any form to use, and I

waited for forms that did not come. Finally to-

ward the latter part of the month of January, I

went through our files, I found a form that was sent

out in October, I used that and entered the premium

on there, and deducted the commission, and sent

the draft as mentioned in one of those letters. The

only reason it was held up was on account of the
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lack of blanks. The failure of the National Surety

Company to send the blanks or forms.

Recross-examination by Mr. HURD.

All I had to remit from November 1, 1926, to

January the 29th, 1927, were the premiums on these

t^Yo bonds, and the premimn on William Singleton

bond for one dollar and sixty cents. I sat around

and held onto the money and waited until the Na-

tional Surety Company found it convenient to send

us forms. I had a record in my office, or Mr.

Riba's office, or the bank, of the bond for William

Singleton. I had the two nmnbers in there. I

knew the amount of premiums on all the bonds.

Q. And all you needed to do was to sit down and

write a letter and say what the remittance was for %

A. It was not the usual way though.

Q. I say all you needed to do was to write a let-

ter and give the number of policy and the amount

of premiums, was it not? A. It can be done.

Witness excused. [145—89]

TESTIMONY OF WILLIAM E. ASHTON, FOR
PLAINTIFFS.

Whereupon WILLIAM E. ASHTON, a witness

called and sworn on behalf of the Plaintiffs, testi-

fied as follows:

Direct Examination by Mr. DONOVAN.

My name is William E. Ashton. I live in Helena,

Montana. I have been a resident of the State for
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28 years ; all my life. I am employed by the State

of Montana at the present time; in the right of

way department of the Highway Commission of

the State. In November, 1926, I was in the employ

of the National Surety Company; State Branch

Office in Helena of the National Surety Company.

I was assistant State Manager of the National

Surety Company. Mr. H. L. Hart was the State

Manager at that time; I was in his office. I recog-

nize Plaintiffs' Exhibit 5, and after examining the

signature, or the name of William E. Ashton thereto

attached, I recognize that document. That is my
genuine signature. At the time I attached that

signature I was assistant State Manager of the

National Surety Company. Having had my at-

tention called to Plaintiffs' Exhibit 6, I recognize

it; that is my signature thereon; signed the same

date. The letter introduced in evidence dated No-

vember 18, 1926, bearing the name of William E.

Ashton, I remember that I wrote such a letter ad-

dressed to A. Hiba in transmitting the two policies,

numbered Plaintiffs' Exhibits 5 and 6; I do remem-

ber sending those policies to Mr. Riba November

18th is about the time. I believe the policies were

bound on November 8, and ten days later were actu-

ally drawn up and sent forward. I mean, policies

were bound, whenever an application for burglary

insurance is made, the agent [146—90] has not

the time that day, we will say, to draw up a policy

;

he can place a binder on the business. In other

words, he can either issue a form, which is fre-
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quently used by the Surety Company, binding the

business, that is agreeing that the company is on

the policy and the policy will actually be issued to

them within ten days, or by following the custom

adopted by Surety men in general, I believe, by

writing across the letter of application the follow-

ing words: "Bound effective noon," and giving

the date, and then signing it. I recognize the sig-

nature to the letter marked Plaintiffs' Exhibit 4;

that is my signature. After signing Plaintiffs'

Exhibit 4, I mailed it; I enclosed Exhibits 5 and 6

with it to Mr. Riba as our subagent.

Q. Just state to the jury what was done in regard

to placing a binder on this insurance on November

8th.

A. As I remember on November 8th, a letter was

received by me at the National Surety Company
office ordering these two policies.

A. As I remember it, the word: "Bound effective

Noon November 8, 1926," were written and signed

by me. As I remember it I wrote it on the letter

of application that came to the office from Mr.

Riba. As I remember it I wrote it across the face

of the letter. [147—91]

Q. And what have you to say as to whether that

was in accordance with the custom of the agent,

National Surety Company, and other insurance

agents ?

Mr. HURD.—We object to that on the ground

and for the reason that there is no foundation for

it ; there is no occasion to prove any such,—any cus-
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torn of that office in this case ; that it is incompetent,

irrelevant and immaterial, and that the binder

which is now testified to by this witness shows that

it was not a legal binder. The terms of a binder

must be fixed the same as the terms of any other

contract.

The COURT.—I think I will permit you to ask

him if that was the custom of the office.

A. It was the custom of the office.

WITNESS.— (Continuing.) That had been the

custom of the office for seven years that I know of.

I had been connected with the National Surety Com-

pany approximately seven years, six years and

eight or nine months, to be more exact. During

all of that time I was not assistant iState Manager;

the first five or six months I was stenographer.

With the exception of the,—of about five or six

months I [148—92] was assistant State Mana-

ger. These two instruments, Plaintiffs' Exhibits

Nos. 5 and 6, upon which I endorsed my signature,

and which I transmitted to A. Riba, November 18,

1926, were shipped to us by our New York office

in the mail. When they came to me from the New
York office they bore the signatures of the president

and secretary as they now exist upon the policies.

They came there and were used in the writing of

insurance, policies of insurance, by the National

Surety Company and policies of a similar nature

had been used.

Mr. HURD.—To that we object on the ground
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that it is irrelevant and immaterial and we are not

concerned witli any policies except these two.

Q. Now, what did you do to them, or what did

you insert in them when you received the letter

from A. Riba with the data as to the robbery and

burglary insurance policies desired?

Mr. HURD.—Objected to on the ground that it

is irrelevant and immaterial. The policies are in

evidence, and are the best evidence of what the con-

tents are, show for themselves.

The COURT.—Overrule the objection.

A. I believe I wrote these policies up myself, and

also I wrote that letter of transmissal myself. I

note by the initials at the bottom of the letter, I

put in all the information necessary to put in,

namely, the name of the insured, and the locality,

and so forth. Description. I put in all the mat-

ter that is typewritten upon the face of the policies.

I mean not only upon the face of the policy but also

on the declaration. That is true [149—93] of

both policies. There was a record made of the in-

suance of these policies; no book entry. I made

our usual records which consisted of a small index

card for each policy, and a card we referred to as

a tab card. It is about a five by eight card for

each policy. I made a file for each policy. [150

—

94]

Having been shown Plaintiffs' Exhibits 19 and

20, I recognize those docmnents. These are the

cards I referred to as being tab cards. In addition
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to these exhibits 19 and 20, there were some other

records which we called card indexes. In addition

to these two instrmnents here, Plaintiffs' Exhibits

19 and 20, which I have called the tab cards; there

were other cards which I called index cards. The

index card had the name of the assured in the na-

ture of the policy, and the amount of premiums;

name of the subagent.

Q. Now, showing you Plaintiffs' Exhibit 19, I

will ask you to state whether the entries that ap-

pear on the face of that card were made at the time

of the issuance of the policies referred to in the

card itself?

A. All typewritten entries were made at that

time. The printed part of the card was already

upon it.

Q. By whom was that card furnished to the state

ofiace?

Mr. HUED.—^We object to that on the ground

that it is irrelevant and immaterial; illustrates no

issue involved in this case.

The COURT.—Overrule the objection.

A. The card was furnished to us by the New

York office. That is the regular record kept for all

insurance policies. I said the typewritten part was

made at the time of the issuance of the policies,

that would be about November 18, 1926. [151—95]

Mr. DONOVAN.—I offer in evidence Plaintiffs'

Exhibit 19.
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Mr. HURD.—Objected to on the ground that it

is irrelevant and immaterial ; no foundation laid for

it.

The COURT.—Overrule the objection.

"Whereupon Plaintiffs' Exhibit 19 was received in

evidence, and is in words and figures as follows,

to wit: [152—96]
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WITNESS.—(Continuing). Having had my at-

tention called to the entry in red particularly, this

simply shows a cancellation, that the policy was

cancelled by the home office, that cancellation is

dated February 10, 1927. I observe that the entry

in regard to cancellation on the face contains the

cancellation date, February 10, 1927. The entries

in regard to the cancellation of this policy were

made about February 15, 1927; all other entries

were made about November 18, 1926.

Mr. DONOVAN.—I will offer in evidence Plain-

tiffs' Exhibit No. 20.

Mr. HURD.—To which we object on the ground

that there is no foundation for it, it is not relevant

or material to any issue in this case.

The COURT.—Overrule the objection.

Whereupon Plaintiffs' Exhibit No. 20 was re-

ceived in evidence and is in words and figures as

follows, to wit: [154—98]
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(Testimony of William E. AsMon.)

The entries upon this tab card in regard to can-

cellation were made ?

The same date as the other, February 15, 1927,

about the same date that the yellow slip was placed

on the back of those tab cards, marked Plaintiffs'

Exhibits 10 and 20'?

It was the same day ; that is done together ; all the

entries in regard to the cancellation are in my hand-

writing. I mean the written part.

At the time of the issuance of these policies was

there any copy of same sent to the New York office

of the National Surety Company?

Yes, there was a copy of the policy sent to the

Home Office.

Q. Fully filled out in the same form as Exhibits

5 and 6 introduced in evidence here, the original

policies that you mailed to Riba?

A. No, sir, the copy that went to the home office

did not contain all that printed matter, just simply

the information that they could take and fill out, if

they so desired, the typewritten parts. That was

transmitted to the Home Office on or about the 18th

of November, 1926.

Q. I will hand you a file or record marked Plain-

tiffs' Exhibit 21, and ask you to state whether the

blue sheet contained in that file and marked Plain-

tiffs' Exhibit 21-A, is the memorandum that was

sent to the home office?

A. The blue sheet marked Plaintiffs' Exhibit

21-A, and the daily report pasted thereon, con-

stituted the report [156—100] sent to the Home
Office that the policy had been issued.
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Mr. DONOVAN.—I offer in evidence the sheet

marked Plaintiffs' Exhibit 21-A, with the daily

report attached to it.

Mr. HURD.—To the introduction of Plaintiffs'

Exhibit 21-A we object on the ground and for the

reason that it is irrelevant and immaterial; no

foundation laid for it.

The COURT.—Objection overruled.

Whereupon Plaintiffs' Exhibit No. 21-A was re-

ceived in evidence and is in words and figures as

follows, to wit: [157—101]

PLAINTIFF'S EXHIBIT No. 21-A.

THE AMERICAN BANKERS ASSOCIATION,

STANDARD FORM BANK BUROLARY AND
ROBBERY POLICY.

(Copyright 1925 by The American Bankers Asso-

ciation.)

CAPITAL $10,000,000.

WORLD'S
LARGEST

Home Office SURETY 115 Broadway.

COMPANY.
NATIONAL SURETY COMPANY,

NEW YORK.
DAILY REPORT. 19954.

NOTICE! Agent's acts not binding on Company

unless within agent's written limits of author-

ity.

Burglary Insurance Department.

Do Not Detach This Coupon.
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NATIONAL SURETY COMPANY OF NEW
YORK.

Policy Number Agency at Agent's Name Liability Premium
B139251 Helena, Mont. H.L.Hart $150,000 1st year

91.00

2nd year

3rd year

Assured's Name Town State

Eng. Torstenson, Plentywood Montana
County Treasurer

Effective Expires

Month. Day Year Month Day Year Co. No. Form Class

11 8 26 2 8 27

20 10 0811

21 11 0001

Alarm State—City Amount Premium

08 3500 75000. 6L
08 3500 75000. 31.

Continuation Number of Policy Stamped on Coupon:

Certificate Renewed or Rewritten "Loss Cancelled

Serial No. "New" Dated 12/31/26

Claim No. 36154"

If New Policy Write "NEW."
ATTACH ALL RIDERS HERE.

S. The insurance provided by this policy applies

specifically as stated below in Sections (a) to (k),

respectively

:

UNDER PARAGRAPH I. (Loss by Burglary.)

Section (a) Money and Securities in Safe

No. 1 $ NIL
Section (b) Money and Securities in Safe

No 2 $75,000.00

Section (c) Securities only in Safe No. 1 . $ NIL
Section (d) Securities only in Safe No. 2. $ NIL

[158—102]

Section (e)
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(Specify money or securities

or both) in Safe No

outside or inside of any

chest or chests therein .... $ NIL
Section (f) Money and Securities in the

vault described in Item 5

of the Declarations, out-

side or inside of any safe

or safes therein $ NIL
Section (g) Securities only in the vault

described in Item 5 of the

Declarations outside or in-

side of any safe or safes

therein $ NIL

(The insurance stipulated in the fore-

going Sections (e), (f), and (g), respec-

tively, is specific insurance and is in addi-

tion to any insurance applicable under the

10% limit specified in Conditions D and E.)

Section (h) Total sum insured under

Paragraphs I and III for

loss or damage by burg-

lary is $75,000

UNDER PARAGRAPH 11. (Loss by Rob-

bery.)

Section (i) Money and Securities $75,000.00

Section (j) Securities only $ NIL
Section (k) Total sum insured under

Paragraphs II and III for

loss or damage by Robbery

is $75,000.00
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Subject to above limits as respects each

Section, the total liability of the Com-

pany under the Policy is $50,000

T. The Policy Period shall be from NOVEM-
BER 8, 1926, to FEBRUARY 8, 1927, at 12 o'clock

noon, standard time, at the location of the prem-

ises as to each of said dates.

U. The Premium for this Policy is NINETY-
ONE AND NO/100 Dollars ($91.00) payable

$91.00 in advance, $ on first anniversary, and

$ on second anniversary.

WM. E. ASHTON. [159—103]

(The following rider attached to policy:)

Rec'd by J H. H
Date I. R
Risk Accepted Prem. Adj

Reinsure $ End
Statement

Rec'd for Reins. By
Date

Reins, completed

DECLARATIONS. Number B-139251

Item 1. Name of Assured is ENG. TORSTEN-
SON, T^REASURER, SHERIDAN COUNTY,
MONTANA.
Item 2. Location of the building containing the

premises is PLENTYWOOD, MONTANA.
Item 3. The working force of the bank consists

of not less than THREE persons, of whom ONE
or more will always be present when the premises

are open for business.
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Item 4. The safe or safes containing the prop-

erty hereby insured are described and designated

as follows: ''Burglar-proof" as used in this Policy

is a trade term designating the class of safe or

vault construction intended to furnish protection

against burglars as distinguished from protection

against fire.
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Item 6. All combination and time locks on all

safe and vault doors will be maintained in proper

working order and will be regularly used while this

Policy is in force, except as herein stated : NO EX-
CEPTIONS.
Item 7. The burglar alarm system

(Name of Company)

IS NOT maintained and it will be kept in proper

working order to the best ability of the Assured,

and left duly connected at the close of each business

day while this Policy is in force. Such alarm is

classified by Underwriters' Laboratories as follows:

Class Installation Certificate number

Date Certificate Issued, and is

:

(a) A Bolt Contact System connecting locking

and bolt mechanism of safe or vault door or lining

thereof with (1) an outside central station (NO),

or (2) a gong on outside of bank building: NO.

(State whether such system is connected

with safe door or vault, or both).

(b) A complete system protecting the top, bot-

tom and all sides and all outer doors, of the safe

or vault with (1) an outside central station NO; or

(2) a gong on outside of bank building: NO.

Item 8. A push button burglar alarm system

connecting with an outside central station or with

an alarm gong on the outside of the premises, will

be maintained in proper working order at all times

when the premises are regularly open for business,

while this Policy is in force, except as herein
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stated: [162—106] NO PUSH BUTTON BUR-
GLAR ALARM SYSTEM.
Item 9. A watchman or guard with other duties

will be on duty in the premises, or at the door of

the premises, at all times when the premises are

regularly open for business, while this Policy is in

force, except as herein stated: NO WATCHMAN.
Item 10. A private watchman employed exclu-

sively by the Assured WILL NOT be on duty

within the premises at all times between the hours

of 7 o'clock P. M. and 7 o'clock A. M. when the

premises are not regularly open for business while

this Policy is in force, and he will (a) register at

least hourly on a watchman's clock NO; or (b)

signal an outside central station at least hourly NO.

Item 11. The Assured has no other Burglary,

Theft or Robbery insurance on the property hereby

insured, except as herein stated: FIDELITY &

DEPOSIT COMPANY $50,000. NATIONAL
SURETY COMPANY POLICY #127631.

Item 12. The Assured has not sustained any

loss or damage or received indemnity for any loss

or damage by burglary, theft or robbery within the

last five years, except as herein stated: NO EX-
CEPTIONS.
Item 13. No Burglary, Theft or Robbery insur-

ance applied for or carried by the Assured has ever

been declined or canceled, except as herein stated:

NO EXCEPTIONS. [163—107]
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(Testimony of William E. Ashton.)

Q. The figures you gave here, figures 11-8-26,

mean effective November 8, 1926?

A. Yes, we use the figures that way.

Q. Calling your attention to the typewritten name
A. Riba upon the face of the daily report, and the

lines drawn through it, and above the name; the

name H. L. Hart in lead pencil, can you state

whether or not the daily report was in that condi-

tion when transmitted?

A. It was not in that condition when transmitted.

Q. In what manner does it now differ from the

conditions in which it was when transmitted?

A. The word Plentywood has been scratched, and

the word Helena has been substituted, and A. Riba

has been scratched and H. L. Hart substituted. It

was my mistake. I should have shown our agency

instead of the subagency. The Home Office cor-

rected it. The change is not in my handwriting.

There is not any printed matter covered up by this

daily report. Having been shown Plaintiffs' Ex-

hibit 22, that is either the document, or an exact

copy of the document which I said was transmitted

to the Home Office. I would say that this is the

copy which I sent to the Home Office. The white

sheet marked daily report was attached to it, it

[164—108] was pasted on it.

Mr. DONOVAN.—I offer Exhibit 22 in evidence.

Mr. HURD.—I object to it on the same ground

as the objection made to Exhibit 21-A.

The COURT.—Overruled.
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Whereupon Plaintiffs' Exhibit 22 was received in

evidence, and is in words and figures as follows, to

wit: [165—109]

PLAINTIFF'S EXHIBIT No. 22.

THE AMERICAN BANKERS ASSOCIATION,

STANDARD FORM BANK BURGLARY AND
ROBBERY POLICY.

(Copyight 1925 by The American Banker Associa-

tion).

CAPITAL $10,000,000.

WORLD'S
LARGEST

Home oface SURETY 115 Broadway

COMPANY.
NATIONAL SURETY COMPANY.

NEW YORK. 19955

F. 3041 50M 2-26 Made in U. S. A.

DAILY REPORT:
NOTICE! Agent's acts not binding on Com-

pany unless within agent's written limits of au-

thority.

Burglary Insurance Department.

Do not Detach This Coupon.
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NATIONAL SURETY COMPANY OP NEW
YORK.

Policy Number Agency at Agent's Name Liability Premium
Helena

B-127631 FleiitjTS^God,

Montana H. L. Hart $160,000 1st year

$338.25

2nd year

Assured 's name. Town. State.

Eng. Torstenson,

County Treasurer, Plentywood, Montana.

(Stamped Cancelled) (Stamped Cancelled)

Date 12/31/26 Claim No. 36154.

Effective Expires
Month Day Year Month Day Year Co. No. Form Class Alarm

11 8 26 11 8 27

20 10 0111 08

20 10 0811 08

0001 OS

Location. Amount. Premium.

State—City.

2500 5000 112.50

2500 75000 145.75

2500 80000 80.

S. The insurance provided by this Policy ap-

plies specifically as stated below in Sections (a) to

(k), respectively: [166—110]

(UNDER PARAGRAPH I. (Loss by Burglary.)

Section (a) Money and Securities in

Safe No. 1 $ 5,000.00

Section (b) Money and Securities in

Safe No. 2 $75,000.00

Section (c) Securities only in Safe No.

1 $ NIL
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Section (d) Securities only in Safe No.

2 $ NIL
Section (e)

(Specify money or securi-

ties or both) in Safe No.

outside or inside

of any chest or chests

therein $ NIL
Section (f ) Money and Securities in the

vault described in Item

5 of the Declarations, out-

side or inside of any safe

or safes therein $ NIL
Section (g) Securities only in the vault

described in Item 5 of the

Declarations, outside or

inside of any safe or safes

therein $ NIL
(The insurance stipulated in the fore-

going Sections (e), (f), and (g), respec-

tively, is specific insurance and is in addi-

tion to any insurance applicable under the

10% limit specified in Conditions D and E.)

Section (h) Total sum insured under

Paragraphs I and III for

loss or damage by Bur-

glary is $80,000.00

UNDER PARAGRAPH II. (Loss by Robbery.)

Section (i) Money and Securities $80,000.00

Section (j) Securities only $ NIL
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Section (k) Total sum insured under

Paragraphs II and III

for loss or damage by

Robbery is $80,000.00

Subject to above limits as respects each

Section, the total liability of the Company

under the Policy is $160,000.00

T. The policy Period shall be from NOVEM-
BER 8, 1926, to NOVEMBER 8, 19...., at 12

o'clock noon, standard time at the location of the

premises as to each of said dates. [167—111]

U. The Premium for this Policy is THREE
HUNDRED THIRTY-EIOHT AND 25/100 Dol-

lars ($338.25) payable $338.25 in advance, $

on first anniversary, and $ on second anni-

versary.

WM. E. ASHTON.
(Attached to front of Policy:)

e'd by J H. H. Stamped on Policy;

te 11/26/26 I. R. Received

3k Accepted Prem. Adj. Nov.

Insure $ End. Burglary Dept.

e'd for Reins. By . . . . Statement

Date

uis. completed .... . .

.
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DECLARATIONS. Number B127631

Item 1. Name of Assured is ENG. TORSTEN-
SON, TREASURER, SHERIDAN COUNTY,
MONTANA.
Item 2. Location of the building containing the

premises is PLENTYWOOD, MONTANA.
Item 3. The working force of the bank consists

of not less that THREE persons, of whom ONE
or more will always be present when the premises

are open for business.

Item 4. The safe or safes containing the prop-

erty hereby insured are described and designated

as follows: ''Burglar-Proof" as used in this Policy

is a trade term designating the class of safe or

vault construction intended to furnish protection

against burglars as distinguished from protection

against fire.
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Item 6. All combination and time locks on all

safe and vault doors will be maintained in proper

working order and will be regularly used while this

Policy is in force, except as herein stated : NO EX-
CEPTIONS.
Item 7. The burglar alarm

(Name of Company)

system IS NOT maintained and it will be kept in

proper working order to the best ability of the As-

sured, and left duly connected at the close of each

business day while this Policy is in force. Such

alarm is classified by Underwriters ' Laboratories as

follows : Class Installation Certificate

Number Date Certificate Issued, and

is: (a) A Bolt Contact System connecting lock-

ing and bolt mechanism of safe or vault door or

lining thereof with (1) an outside central station

(NO, or (2) a gong on outside of bank building;

NO
(State whether such system is connected

with safe door or vault door, or both)

(b) A complete system protecting the top, bottom

and all sides and all outer doors, of the safe or

vault with (1) an outside central station NO; or

(2) a gong on outside of bank building: No.

[170—114]

Item 8. A push button burglar alarm system con-

necting with an outside central station or with an

alarm gong on the outside of the premises, will be

maintained in proper working order at all times

when the premises are regularly open for business,
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while this Policy is in force, except as herein stated

:

NO PUSH BUTTON BURGLAR ALARM SYS-

TEM.
Item 9. A watchman or guard with no other

duties will be on duty in the premises, or at the

door of the premises, at all times when the prem-

ises are regularly open for business, while this Pol-

icy is in force, except as herein stated: NO
WATCHMAN.
Item 10. A Private watchman employed exclu-

sively by the assured WILL NOT be on duty

within the premises at all times between the hours

of 7 o'clock P. M. and 7 o'clock A. M. when the

premises are not regularly open for business while

this Policy is in force, and he will (a) register at

least hourly on a watchman's clock NO: or (b) sig-

nal an outside central station at least hourly NO.

Item 11. The Assured has no other Burglary-

Theft or Robbery insurance on the property hereby

insured, except as herein stated: $50,000.00 Fidel-

ity & Deposit Company. Natl. Surety #B139251.

Item 12. The Assured has not sustained any loss

or damage or received indemnity for any loss or

damage by burglary, theft or robbery within the

last five years, except as herein stated: NO EX-
CEPTIONS.
Item 13. No Burglary, Theft or Robbery insur-

ance applied for or carried by the Assured has

ever been declined or canceled, except as herein

stated: NO EXCEPTIONS. [171—115]
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WITNESS.— (Continuing.) The word "Can-

celled," which appears upon the face of the daily

report, when I transmitted Exhibits 22 and 21-A

to the Home Office the word "Cancelled" was not

stamped thereon. These figures in lead pencil

were not upon the face of the instruments when I

transmitted them. There were not any of these no-

tations in lead pencil either upon the daily report

or upon the face of the instrument when I trans-

mitted it. After I transmitted these two memo-
randa of the issuance of these two policies to the

Home Office, I did not receive any communication

from the Home Office that I recall, advising me
that the policies were not accepted, or that they

were canceled at any time prior to February 15,

1927.

Q. Well, refreshing your memory from the fact

that you made these entires upon the tab cards on

or about February 15, 1927, can you state whether

that was the first notice that your office received

that the Defendant Company declined the liability?

A. That was our official notice from the Home
Office that the policies had been canceled; when
they first official notice had been received.

Q. Was there any unofficial notice that the Na-

tional Surety declined the risk?

A. There may have been a letter, or maybe a copy

of the cancellation form sent to the office from the

Home Office, put in the file that I didn't see, but

that was the first official notice that I had.

Q. In the ordinary course of business and keep-
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ing of records as in the Helena Branch Office of the

National Surety Company, would there be an entry

made upon the tab [172—116] card of cancella-

tion of the policies when the same was received?

Mr. HURD.—To which we object on the ground

that there is no foundation for it, and it is irrele-

vant and immaterial.

The COURT.—Overrule the objection.

A. We could always make a notation on the tab

card on receiving that form 3200, which is that

form pasted on the back of that card.

Q. And what have you to say as to whether that

was the regular form of cancellation notice?

A. That was the regular custom of the company,

either acknowledging receipt of cancellation notice

sent by us, or the manas of advising us that

they had taken steps to cancel or had canceled. To

my knowledge we had not received any advice from

the Home Office that they had taken steps to can-

cel prior to February 15, 1927. This was the ordi-

nary way which burglary, robbery insurance poli-

cies were issued and reports made.

Q. During the period of time that you were as-

sistant state manager of the defendant corporation,

about how many burglary,—or insurance burglary

and robbery insurance policies had been counter-

signed by you?

Mr. HURD.—To that we object on the ground

that there is no foundation for it; it is irrelevant

and immaterial.

The COURT.—Objection overruled.
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A. The question was how many did I counter-

sign?

Q. Yes.

A. Well, I wouldn't attempt to answer the ques-

tion with any degree of accuracy. I would say,

—

hazard from three hundred to five hundred as a

conservative estimate of [173—117] burglary

policies and all continuations of business. All

countersigned by me in the same manner as these

were countersigned; and the issuance of the pol-

icies and the records of same made up in precisely

the same way. Our branch office collected all pre-

miums and remitted all premiums to our Home
Office for Montana business. That prctically ex-

tended over a period of approximately seven years;

during the time I was the assistant state manager.

Mr. Hart was not present at the Helena branch of-

fice when the two policies were issued. He was ad-

vised of their issuance right upon his return to

Helena, which was I should judge around between

the 18th and 22d of the month of November, 1926.

Q. Did he make any objections to your issuance

of these two policies 1

Mr. HURD.—To which we object on the ground

that it is irrelevant and immaterial.

The COURT.—I think he may show whether

there was any objection made at that time.

A. No, Mr. Hart did not object to the issuance

of these policies. Mr. Hart had never objected to

my issuance these three hundred or five hundred

similar policies that I had issued in the same man-
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ner for the past five or six or seven years. That

was part of my duties in the issuance of burglary

and robbery insurance policies. I recognize Plain-

tiffs' Exhibit 23.

Mr. DONOVAN.—I offer in evidence Plaintiffs'

Exhibit 23.

Mr. HURD.—To the introduction of Plaintiffs'

Proposed Exhibit 23, the defendant objects on the

ground and for the reason that there is no founda-

tion for it; that it is [174—118] not relevant or

material to any issue in this case, as appears upon

the face of it, I don't care to state that in the pres-

ence of the jury, but I will hand it to the Court so

that the Court will see the scope of the objection.

The COURT.—It seems to me the objection is

good. I will sustain it. I cannot see where it will

throw any light upon this particular transaction.

Mr. DONOVAN.—I desire to make an offer of

proof in connection with it.

Mr. HURD.—To which offer of proof marked

Plaintiffs' Exhibit 23-A, for the plaintiffs, the de-

fendant objects on the ground and for the reason

that the matter contained in said offer of proof is

not admissible upon the ground that there is no

foundation for it, that it is irrelevant and immate-

rial; it contains no delegation of authority nor re-

flects any light on the question of these investiga-

tions.

The COURT.—I will sustain the objection on the

ground stated.
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Cross-examination by Mr. HURD.

In fixing the number of policies of burglary in-

surance, that I gave in my direct examination I

made no attempt to state with any degree of accu-

racy the number of policies that were written; that

covered the entire period when I was in the office.

As a matter of fact I know the kind and character

of policies which are being investigated, did not

come into use until some time near the latter part

of the year 1925; I also know it is a similar copy

to another A. B. A. form. [175—119]

Mr. HURD.—Just answer my question. Don't

volunteer testimony. I move to strike the answer

of the witness, and that he be requested to respond

to my questions.

The COURT.—Yes.
Q. Now, you know, don't you, Mr. Ashton, the

kind and character, as a matter of fact, of policies

which we are investigating here did not come into

use until some time near the latter part of the year

1925, don't you? A. Yes, sir.

Q. And do you remember, or have you any way
of refreshing your recollection, as to the time when

that form known as the American Banking Associa-

tion form copyrighted in 1925, came into use?

A. I think it was during the fall or winter of

that year, 1925. I don't mean to say that I wrote

three hundred or five hundred of American Bank-

er's Association of this form of policy, not the 1925

A. B. A. form. I was required at all times to report
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to the home office of the defendant National Surety

Company with respect to any burglary policies

which were issued.

Q. And the Home Office either approved or re-

jected, did it not?

A. I think possibly I misunderstood your ques-

tion.

Q. What did you understand it to be ?

A. I luiderstood it to be, your asking me whether

or not we reported to our Home Office any burglary

policies that were issued. I answered in the affir-

mative. You ask me now that if upon the receipt

of advice, after we have issued the policies, the

Home Office rejects or approves them.

Q. Yes, that was the question, was it not?

[176—120]

A. It may happen in special cases. I don't want

to volunteer any testimony but that is not strictly

true, no.

Q. I am trying to find out what the facts are.

Taking Exhibit 21-A, which you identified, you

notice a notation down there, do you not at the

bottom in lead pencil ? A. Yes, I do.

Q. Is that your handwriting?

A. No, sir.

Q. It says, "declined and Bureau Card made,"

does it not? A. Yes, it does.

Q. Let the record show that refers to Exhibit

21-A. And then on the daily report that you made

or monthly, whatever it was, known as Exhibit 22,
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you notice at the bottom of that there is some writ-

ing in lead pencil, don't you? A. Yes, sir.

Q. And that likewise bears: "Declined and

Bureau Card made"? A. Yes, it does.

Q. And that is endorsed on the report that you

sent from Helena, is it not ?

A. The w^ord: "Cancelled" is stamped on there,

yes.

Q. I am not talldng about "cancelled." I am
talking about the words: "Declined," or "Declined

and Bureau Cards made."

A. Yes, they appear on there. They appear on

the copy of the report we made to the Home Office.

Q. Now then you made an entry, or somebody in

your office made it, on Exhibit 20, "Cancelled No-

vember 8, 1926," didn't you? A. Yes.

Q. That is your handwriting, is it not?

A. Yes, that is my handwriting. [177—121]

Q. And likewise on Exhibit 19, you made an en-

try, "Cancelled November 8, 1926." Didn't you?

A. Yes.

Eedirect Examination by Mr. DONOVAN.

Q. How did you come to make that entry "Can-

celled November 8, 1926," on the face of the re-

port?

Mr. HURD.—That was gone into by counsel for

the plaintiff. It is not proper redirect examina-

tion.

The COURT.—I will permit you to go into it.

A. I put the date down there, simply to conform
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with the date shown on the New York office cancel-

lation form; to conform to the date which appears

upon the yellow sheet; these yellow sheets arrived

at our office at Helena about February 15, 1927.

Q. As a matter of fact the policies had not been

signed up or delivered on November 8, 1926, had

they?

A. That was the effective date of the policies.

WITNESS.— (Continuing.) Referring to the no-

tation appearing upon the face of Plaintiffs' Ex-

hibit 22, and to the words in lead pencil, "declined

Bureau Cards made," I don't know who made that

notation; nor when it was made.

Q. Can you state to the jury whether that nota-

tion was [178—122] upon this instrument Plain-

tiffs' Exhibit 22 when you transmitted it to the

home office?

A. I can state that it was not on the form. Re-

ferring to the same words in pencil upon Plaintiffs'

Exhibit No. 21-A, I do not know who made that no-

tation, nor when it was made. These words were

not upon the instriunent when the instrument was

transmitted to the Home Office. I stated on cross-

examination that this particular form of burglary

and robbery insurance first came into use upon

which these two policies. Plaintiffs' Exhibits 5 and

6 were received, came into use in the fall of 1925,

on or about that time.

Q. Prior to the fall of 1925, was the defendant

corporation writing burglary and robbery insurance

upon American Banker's Association Forms?
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Mr. HURD.—To that we object on the ground

and for the reason that it is leading; that it calls

for a conclusion of the witness. There is no other

form involved in this case except the one, the two

forms that have been introduced in evidence, and

is not proper redirect examination.

The COURT.—I will permit him to answer the

question.

A. They were, yes.

Q. And when you answered on your direct ex-

amination that you had written from three hun-

dred to five hundred of such policies you did not

mean to tell the jury that they were all upon this

1925 form of this American Banker's Association.

Mr. BROWN.—Of course, that is leading.

The COURT. — Yes, it is leading. He may

straighten that situation out. You may answer

whether you were referring to any particular form

or not? [179—123]

A. No, sir, I was not referring to any particular

form. We had dozens of forms.

Witness excused. [180—124]

TESTIMONY OF ENG TORSTENSON, FOR
PLAINTIFFS.

Whereupon ENG TORSTENSON, a witness

called and sworn on behalf of the plaintiffs, testi-

fied as follows

:

Direct Examination by Mr. BABCOCK.

My name is Eng Torstenson. I reside in Plenty-
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wood, Montana. I have resided in Plentjnvood

since the fall of 1922. I am Coimty Treasurer of

Sheridan County. I have occupied that position

since March 1924. Prior to that time I was Deputy

County Treasurer, since November 1923. I was

County Treasurer of Sheridan County, Montana

throughout the months of November and December

1926. In the month of November, 1926 and par-

ticularly on the 20th day of November, 1926 I had

one deputy in my office as County Treasurer, Anna
Hovet. I also had three clerks. Their names were

Ida Newlon, Chris Christianson and Glow Kres-

bach. My deputy was authorized to do any work

that I would do as County Treasurer; had author-

ity to sign checks. My clerks did not have that au-

thority, nor any of them. I am acquainted with

A. Riba, of Plentywood. I have known him since

about 1910. Some time in the summer of 1926 I

was solicited by Mr. Riba for insurance. This Mr.

Riba I speak of is the agent for the National Sur-

ety Company at Plentywood. The conversation

was in connection with my taking out insurance

with that company. I don't remember the exact

conversation, only he asked if he could not write

some of the business for our office. Pursuant to

such conversation I did give Mr. Riba authority to

write insurance for me. I authorized his company

to write burglary and robbery insurance for me as

County Treasurer. The amount was specified later

on Mr. Erickson. [181—125] William Erickson

at that time was employed by the same bank as Mr.
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Riba. Prior to that time it was customary for Mr.

Erickson to come to my office and transact business

for the bank in which he and Mr. Riba were con-

nected; he was there practically every day; that

covers a period of time during the time I had been

in the office. It was customary for Mr. Erickson to

have access to my office so as to familiarize himself

with the nature of my office and safes and vault

and things of that character. At the time that Mr.

Erickson took the application for this insurance

he was at the County Treasurer's office in Plenty-

wood. The information obtained which was writ-

ten down and which was afterward incorporated

in the policies as a statement of fact was from his

examination of the safes, and also from checking up

on previous insurance which had been had or

handled. At that time Mr. Erickson did examine

the safes in the vault. He made notations as to

the kind of safes we had there, or character of safes.

Q. And I will ask you whether or not Mr. Riba

had at any time prior to that time had also been at

your office and in your vault and examined your

safes ?

A. Well, I cannot remember as to whether Mr.

Riba was or not. He was frequently in the office

and had opportunity to examine the safes.

WITNESS.—(Continuing.) Mr. Riba quite fre-

quently transacted [182— 126] business at my
office as County Treasurer prior to the time that

this insurance was solicited. Mr. Erickson was

there more frequently than Mr. Riba.
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Q. After the notations were taken by Mr. Erick-

son from whicli the policies of insurance were later

written, did you have any talks with Mr. Erickson

as to the delivery of the policies to you?

A. Yes, I believe about the middle of November I

asked him if he had secured the insurance, and he

stated that he had not heard.

Mr. Erickson replied that he would find out.

The policies of insurance were later delivered to me
by Mr. Erickson or by Mr. Riba. They were the

policies concerning which Mr. Erickson and myself

had had this conversation previously. They were

for the amounts, and on the terms which were

agreed to between the agent of the National Surety

Company at Plentywood and myself. Having been

shown Plaintiffs' Exhibits 5 and 6, I will state that

I have seen those before. I first saw those about

the 22d or 23d day of November, 1926. I received

those policies from Mr. Erickson. I received them

both at the same time. I had filed them with the

Clerk and Recorder of [183— 127] Sheridan

County, with the Clerk of the Board of County

Commissioners of Sheridan County shortly after re-

ceiving them from Mr. Erickson, so that they might

be approved by the County Commissioners at their

next regular meeting. After receiving these poli-

cies the Board of County Commissioners of Sheri-

dan County did not meet until on or about the 6th

day of December, 1926. I can give the jury some

idea as to the description of the office occupied by

me as County Treasurer of Sheridan County; there



214 National Surety Company

(Testimony of Eng Torstenson.)

are really four rooms in that office. I could not

state exactly the size of the main room; it is a sort

of an L-shape ; it is probably 20 by 30, or 16 by 30

something, feet. The main building runs east and

west. The other rooms are a part of the same

office. They are located north of the main office

building. There is a vault in connection with that

room. That is the main room of the office, part of

the main office ; connects with the main office. With

reference to the vault there is one side room, right

to the northwest of the vault and main floor of the

office. The room is to the left, and the vault is to

the right of the room, I am speaking of that other

small room. There are four entrances into the

main office. Two of those enter from the hallway.

The hallway is located on the south side from the

main office. There is one door located a short dis-

tance from the west wall, that is the one that leads

into the main office. One is located a few feet from

the east wall, or from the Clerk and Recorders

office, that leads into the customer's wicket room.

The wicket room is where the customers come in

and there is a wicket across. The public generally

in entering my office [184—128] for the transac-

tion of business enter that part of the office which is

partitioned off by the counter and wicket. I spoke

about two other doors beside the two main doors of

the office; one leads into the assessor's office on the

west, and another one into the recorder's office on

the east. Outside of the offices, with the doors that
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connect with other offices in the courthouse, there

are only two doors.

Q. Now, you speak of the wicket room. Will you

explain that to the jury a little more in detail.

A. Well, this is the office, something like this

here. (Illustrating.) And here is the counter

runs in a half circle, and the door that leads in here,

and there you have the customer's wicket fenced off

there from the main room. That small room where

the customers come in to transact business at the

counter or wicket, I should judge is about six or

eight, maybe ten or twelve feet. First there is the

counter around, and there is a wicket above that,

reaching up, I should judge about twelve feet, no,

about ten feet, probably ten feet. The top of the

wicket is about eight or ten feet from the floor. I

should judge the counter upon which the wicket is

placed, is about four feet high. The wicket ex-

tends from three to four feet above that. There is

no entrance through this wicket, between this ante-

room, and the main office.

Q. I mean any place where, for instance, a per-

son coming in there to pay taxes at the counter, or

would they have access to the persons inside to

transact business with them?

A. There is no door entrance. [185—129]

Q. How do you hand the receipts out?

A. Well, there is a cashier's wicket there

where you can pass receipts through, and also they

can pass the money into the office.
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WITNESS.—(Continuing.) There is not a door

to that nor any door that you can shut or anything

like that; that is open the size of that opening is

about eighteen inches by four or five inches high;

about eighteen inches wide, I should judge. There

are two of those openings right on the counter;

both about the same size. I was present in the

Treasurer's office on the 30th day of November,

1926. I was there throughout the entire day ex-

cept for time off for the noon meal. This County

Treasurer's office which I have referred to was oc-

cupied exclusively by my employees and myself at

all times. There was no other office or official or

other persons that had offices in there, nor any

business in my office. In other words I occupied

all that space. And that included the vault as well.

The vault was part of my County Treasurer's office.

As County Treasurer on the 30th day of November,

1926, I had two safes. These safes were kept in the

vault. At that time we had one square safe, and

one of those round safes, what they call a screw

safe; one of those round steel safes; what they call

a burglar proof safe. Those were the same safes

which I had in the Treasurer's office at the time I

made application for the policies for insurance.

They were the same safes that I used in connection

with my office of County Treasurer at all times

from that day that I made application for the

policies of insurance until after the 30th day of

November, 1926. They are the same safes which I

had used at all times since [186—130] up to and
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including the present time. The name of the round

safe that I refer to is a Gary Safe Company safe

made by the Gary Safe Gompany. They are the

safes which were examined by Mr. Erickson at the

time he made the notations which were used in

writing the policies of insurance. We went over

both safes together, and then I got out the only

policy we had and he compiled the information

there as to the safes, and everything right in my
presence.

He made notations as to the number of safes, as

well. On Plaintiffs' Exhibit 6 which has been

offered and received in evidence, it states that the

style of one safe is marked "New York S. & L.

Gompany." That means New York Safe and Lock

Gompany. The other one is marked "Not stated,"

I know the make of safe that was, it is a Diebold

Safe. That was the square safe. The round safe

we called it a round safe, the big safe.

Q. I will ask you whether or not you understood

what I was asking about when I inquired of you

as to the round safe, when you said you thought it

was a Gary Safe'?

A. It was not a Gary Safe. It was a Towne Lock

and Safe Gompany safe. I don't remember what

kind of a vault [187—131] door on that safe.

This round safe was opened by opening a combina-

tion and then turning a handle halfway around, and

the door would come open. It was a safe with a

time lock. It has some clock on the inside of the

door that you can set to open at a certain time, and
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as long as that lock is on that safe, it cannot be

opened by the combination until that time is up.

You can set that clock so that it cannot be opened

until nine o'clock the next morning, or until ten

o'clock, or four in the afternoon, any time you de-

sire. Up to that time the safe cannot be opened by

myself or anyone. After the time is up, the door is

opened by the use of my combination, and after you

have used the combination, you turn the handle and

then pull the door open. In the interior of that

round safe the interior of that round safe is

a round compartment; the door is probably

about sixteen or eighteen inches in diameter;

then the room inside is wider, kind of a circle

on the inside; that room inside is divided into

two compartments wi.th a steel shelf in the

center, and the lower compartment also has a door,

steel door on it. That steel door can be opened by

a combination; there is another combination on the

door inside. There is a combination both on the

inside door and outside door. In the lower part

of the interior of this safe, which had a door on it,

it was our general practice to keep the currency in

that compartment; likewise gold if we had any.

The use that we put the other compartment of the

round safe, to, the round part, top of that shelf,

we usually kept bonds and securities. That was the

custom that was in vogue on the 30th day of No-

vember, 1926. The [188—132] other safe, the

square safe, we used to keep change in there usu-

ally, few hundred dollars in currency and silver as
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the money would come in from the day's business;

we used to put into the square safe until such time

as we would put in the round safe whenever it ac-

cumulated in sufficient amounts, so that we would

put it in the round safe. Myself and deputy had

access to each of these respective safes. None of

my clerks had access to either of the safes. Myself

and deputy knew the combination of these safes.

Throughout the fall of 1926 the deputy referred to

was Anna Hovet. She knew the combination of

both safes. As to the combination of the interior

department of the round safe, as a rule we did not

use to lock that iimer door of the round safe. I

knew the combination of it if it was locked. I don 't

know that Miss Hovet, but I presume that she knew

it. In some instances the clerks did have access to

either of these safes, if the clerk happened to wait

on some customers, they might put money in the

square safes. As a rule the square safe was left

open during the day; the round safe was as a rule

kept closed. I stated that I was there throughout

the entire day of November 30, 1926; I left the

office about noon for lunch. The usual closing hour

of the office was five o'clock. On the 30th day of

November, 1926, the office was kept open until six

o'clock, for the reason that it is required by law.

That was the last day upon which taxes were to be

paid before they became delinquent. Taxpayers

were permitted to pay taxes until six o'clock that

day. There was something unusual occurred after

^YQ o'clock on the 30th day of November, 1926, in



220 National Surety Company

(Testimony of Eng Torstenson.)

connection with my office. [189—133] About five

forty-five or five-fifty when I was putting the cur-

rency in the round safe, after counting it over, what

we had received that day, I was standing in the

vault there by the safe, and I heard someone say:

"Hands up," and there was a man standing right

outside the vault by the table, and with a gun point-

ing at me. He told me to put my hands up and

come out of there. I don't know, I was kind of

dazed for a minute; I did not know. He told me

again, "Hands up." I put my hands up. He told

me to come out. I walked out, then he told me

to lay down on the floor, and I did, and as I was

turning around to lie down on the floor, facing the

east, another man was on the other side of the

wicket in the customer's part of the office, outside

of the wicket, and he also had a gun out, and about

the time I went out he climbed over the counter,

that wicket, and came into the main office. After

that,—the first fellow he was kind of a short fellow,

the other fellow that climbed over the wicket, he was

tall, and the tall fellow he went into the safe and

looked around. He went into the vault where the

safes were and shortly after that my deputy, she

had just stepped out a minute before this happened,

and shortly after I laid down on the floor I heard

her rattle the door, and the two fellows, two robbers,

they kind of mumbled or talked together, and I

heard one fellow go over there to the door, although

I couldn't see it because I was laying facing east,

and he opened the door. I heard him tell her to lay
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down or to get over under the counter, and she did,

and then as far as I can tell the little fellow he was

watching us with a gun, and the big fellow [190

—

134] he was in the safe cleaning it out, in the

A^ault where the safes were. From the time that I

first saw the men, I don't believe it could have been

more than a minute or two minutes until my deputy

came. It was a very short time. I believe the tall

fellow had gone into the vault prior to the time that

Miss Hovet came. I was required to lie down right

in the main office, right due east and a little south

of the vault door w^here the safes were. There

were some tables that we used for keeping records

and books; they told me to lie down between those

tables and the wall in the office. That is where I

laid down. I was put in fear by reason of the

actions of the two men. Each of them had guns.

I could not see their faces; they had some kind of

mask on, handkerchief; both of them. I could

not recognize the voice of either one of them. I

had not ever heard their voices before as far as

I know"; nor have I heard it since that I know of.

I heard the door rattle and one of these robbers

went to open the door. I couldn't see very well

because I was laying on the floor facing the other

way.

Q. And could you hear anyone speak to Miss

Hovet?

A. There was something said, but I couldn't tell

exactlv what it was.
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Q. And as to whether or not she came into the

office then? A. She did.

Q. And did you hear what was said after she came

in?

A. No, I couldn't tell what was said, only that I

could hear them moving from the door, and a little

further north, right in line where I was, they were

moving north [191—135] in the office until they

come about in line about where I was laying on the

floor.

Q. And from what you learned then, or from what

you afterward learned, state whether or not if you

know of your own knowledge if Miss Hovet was

required to lie down on the floor.

A. She was required to lie down, or sit, kind of

sit on her knees or hands underneath the counter

along the west wall.

WITNESS.— (Continuing.) After I had laid

there a while, the big tall fellow, he came out of the

vault, and he told me to get up and pulled a gun

on me and told me to walk in the vault. That was

not so long after I had been directed to lie down.

That was after the deputy was in the office; when

I got in there, he told me to open the compartment

to the square safe, the lower compartment. I did

so. After I opened the compartment of the square

safe, he told me to go out again and lay down on

the floor. I remained there a while; I couldn't

say how long I remained there. I was pretty well

excited ; it was not very long. It was,—when I was

required to get up to go into the vault and when I
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came out I saw Miss Hovet. She was sitting kind

of on her knees and hands underneath the counter,

near the west wall of the office. After I came out

of the vault I was required to assume the same

position on the floor again. It is hard to tell how
long I remained in that position. It might have

been a minute, or two minutes or three minutes.

Q. Then what transpired ?

A. Well, I could hear, they were cleaning out the

safes [192—136] in there, and I could hear some

silver jingling and things like that. This short fel-

low he was still standing between Miss Hovet and

I, watching us, while the big fellow was in there.

As far as I could tell he was cleaning out the safes

in the vault.

Q. I will ask you whether or not later you were

directed to change your position from where you

were lying on the floor in any way.

A. Yes, after a while they marched both Miss

Hovet and I into the vault, where those safes were,

and then they slammed and locked the doors, the

outside door of the vault. They turned the com-

bination to the outer door. When I came out of the

vault and was required to lay down on the floor

again as I testified to a few moments ago, the short

fellow that I referred to had a weapon in his hands

;

it was a revolver ; I believe it was a revolver, a six-

shooter. He still had the same in his hands when
Miss Hovet and myself were required to get up

and go into the vault. At the time that Miss Hovet

and I entered the vault, or were forced to go in
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there, they were both out in the main office. They

each had a weapon in their hands.

They had a sack; I don't know what was in the

sack; they had a lot of stuff; they had some in the

sack and a lot of stuff piled up on the table, in

front of the table. Miss Hovet and myself were

in the vault almost an hour, or about an hour, be-

fore we got out. We made an effort to get out dur-

ing that time. We were not successful. [193

—

137]

Q. And state how you finally got out from the

vault?

A. Well, we kept on rattling the door, trying to

call attention to somebody around. Finally my boy

came down to see about going to supper. We heard

his voice outside of the main office. I hollered to

him as loud as I could, and he sent his mother down.

I told him to send his mother down. That was out-

side of the main office; that was out in the hall.

That would be the width of the room away from

this vault. I was successful in making him hear

me. The next person I heard inside of the office,

or around the office after that, was Frank Dionne.

He occupies the position of janitor around the court-

house.

We heard him coming through the door, and

started to holler and rattling the door, and when

he come up to the door, I told him that we had been

held up ; I tried to call the combination of the door

through to him when he was on the outside. He
tried to open it that way, and couldn't make it,
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so he told me that if there was anyway I could

unscrew the bolt in the lock that he could open the

door. There was some quarters lying on the floor

that they had dropped or something. I took one

of those quarters, and I unscrewed the bolt in the

vault door, in the lock. I got the bolt out and then

he turned the handle on the outside and got us out.

In my opinion we were confined in the vault about

an hour. After coming out, as to what I observed

as to the [194—138] condition of the office out-

side, there was a lot of paper and stuff laying outside

the vault door on the floor ; some on the tables, that

were in front of the vault, and some on the floor

between the tables and the vault where we had been

held. At the time I did not observe the nature of

these papers that I speak of, but later on when we

examined them, there were some warrants, and

there were some pouches where there had been

securities in and stuff like that, that had been in the

round safe. [195—139]

Q. What was the nature of these securities which

were kept or being kept in the round safe immedi-

ately prior to or on the 30th day of November,

1926?

A. They were county bonds, and county warrants,

and school district warrants, that had been accepted

from the banks as collateral for county deposits.

My records at that time showed the amount of

each of the several bonds and securities and war-

rants. At the time the bonds were accepted from

the bank, a duplicate receipt for them was issued
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which carried on it, showing the particular bonds

and warrants and bonds that were accepted from the

bank, those duplicate receipts were signed by both

the officials of the bank and besides myself as Treas-

urer, and they received one copy and I retained one

in the office along with the securities.

Q. Explain just how this receipt was placed in

connection with the particular securities that were

received from the particular banks.

A. They were placed in the same pouch where

these securities were and deposited in the round

safe. I am able to state from memory upon what

bank I received those securities. I had county

bonds from the Citizens State Bank of Dooley and

from the Security State Bank of Outlook, and from

the Farmers and Merchants State Bank at Plenty-

wood.

Q. Have you any other record showing the amount

of the securities excepting the duplicate receipts,

which you say were in the pouch with the seceral

securities. [196—140]

A. I had notations in the check-book showing the

amount of securities from each bank. I have those

checks that I speak of. I have those check-books

that I speak of with me. Prior to the robbery I had

not completed my check of the day's work or busi-

ness on the 30th day of November, 1926. I had

merely taken the currency that was taken in that

day and counted it, and was sorting it in packages,

and was ready to put it in the safe when the holdup

and robbery occurred. During the day's business
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I also received checks or drafts in payment of

taxes.

Q. And what, if anything, had been done in con-

nection with checking up the amount of those checks

and drafts'?

A. Well, they were, we had some checks there

from the previous day and the checks from that day

they were in the square safe. At the time that

robbery occurred I had not made a list of the re-

ceipts for the day.

Q. And from what source, if any, could you de-

termine what the receipts were for that day's busi-

ness?

A. We determined that from tabulating and add-

ing up tne receipts, the duplicate receipts, there

were a whole lot of receipts for that day and also

adding the disbursements made during that day

and comiting the cash that remained in the office.

That was the manner in which I determined the

loss. Thxi receipts for the day remained there ; they

were not taken; I mean the duplicate receipts.

Q. But the receipts of the days' work, the money

received, that did not remain there ?

A. Oh, no, I meant the duplicate tax receipts.

WITNESS.— (Continuing.) While Miss Hovet

and myself were locked in the vault, I made an

examination of the contents of the [197—141]

safes for the purpose of determining whether or not

any property of the county or any money or se-

curities had been removed from the safes. The

round safe was empty. I examined the round safe
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for the purpose of determining what the contents

were. After making such examination, I found out

that it was empty. All the monies and securities

had been removed.

Q. When prior to the robbery had you last looked

into the round safe"?

A. Oh, I had—well, I looked in there when I put

the money in there, the currency taken in that day.

The contents of the safe were intact at that time.

I had put into the round safe the currency received

for the day at the time that I was held up. I was

ready to close the safe at that time. The safe had

not been closed at the time I was held up. At the

time that my attention was first called to the rob-

bery by any word spoken by them, or any action

made by the robbers, I just walked into the vault

to put the money in the safe. I was in the vault,

and I had the safe open when I was commanded to

raise my hands. I had put the money in the safe,

but had not closed the door. From the examination

that I made while in the vault locked in there with

Mr. Hovet I ascertained that all of the contents

of that safe including monies, securities had been

removed. I made an examination of the square

safe. There was in the lower compartment, we put

some nickles and [198—142] dimes, I think, and

some of those were taken, but otherwise there was

in the square safe a lot of checks and they had not

been touched; lots of checks and drafts, bundled

with receipts attached to them, that we had not been

able to clear through the banks ; they were not taken.
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In the square safe there was a small bundle of cur-

rency in one of the drawers in the square safe

which they had evidently overlooked. All of these

transactions which I have related took place in

the office of the County Treasurer of Sheridan

County.

Q. After, you were let out of the safe or vault I

should say, what did you do first ?

A. Well, I immediately afterward,— anyway

within a very short time I called up the Sheriff and

asked him to come down immediately. I reached

him at his home. In response to that call he did

come to the courthouse. That was the Sheriff of

Sheridan County that I called. His name is Rod-

ney Salisbury. Upon his reaching the Treasurer's

office, I told him the circumstances of the robbery;

that we had been held up. He looked around, and he

walked out of the office, I believe, shortly after we

checked up on the sacks. I did not go with him. I

remained in the office. Before he arrived, I also

called William Erickson, as he was the cashier of

the Riba State Bank. I thought I ought to have

someone there to check beside myself. Erickson ar-

rived shortly after Salisbury arrived. After Mr.

Erickson arrived, we started to check up on the

tax receipts, duplicates, we had in the office. The

other receipts, also checked up what warrants had

been paid that day, and other disbursements, and

counted the remaining [199—143] cash. Mr.

Erickson assisted me in doing those things. From
the computation made at that time together with
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any other records which I had in the office, we were

able to ascertain the amount which had been taken

belonging to the County. I had access to reports

or examinations of that office made prior to that

time by officials of the State. I had access to the

Examiner's Reports.

Q. Do you recall on or about what time that ex-

amination was made, that is the last examination

prior to the robbery %

A. It was about the first of October, 1926, around

about the fourth or fifth, the first part of October.

I stated that I had access to that report. From

what was shown in that report and what was shown

by my daily balances, made from that time up

imtil the time of the robbery, I was able to ascer-

tain, and did ascertain approximately the loss at

that time.

Q. And can you state what that amounted to

without referring to any records.

A. The money lost was approximately $45,650.

[200—144]

Q. And from records which you had then, which

you afterwards obtained access to, are you able to

state what amount of securities were taken *?

A. Between fifty and fifty-five thousand dollars

of securities that belonged to the county. Subse-

quent to this robbery I made out a proof of loss

showing the amount which was stolen at that time.

It was the latter part of December, 1926, that I

made out the first proof of loss. I mailed that

proof of loss to the National Surety Company, New
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York. Having been shown Plaintiffs' Exhibit 24,

I can state that I saw that before; I saw it on the

28th day of December, 1926. I mailed it to the

National Surety Company. I compiled the date

contained in that report or document. I obtained

the data contained therein from the County Rec-

ords. From the records of Sheridan County, Mon-

tana.

Mr. BABC^OCK.—We offer in evidence. Plain-

tiffs' Exhibit 24.

Mr. HURD.—To which exhibit we object on the

ground and for the reason that there is no founda-

tion for it; that it is irrelevant and immaterial,

not within the purview of the policies involved in

this case.

The COURT.—So far as I can see at this time it

is admissible. I will overrule the objection.

Whereupon Plaintiffs' Exhibit No. 24 was re-

ceived in evidence and is in words and figures as

follows, to wit: [201—145]

PLAINTIFFS' EXHIBIT No. 24.

PROOF OF LOSS.

NATIONAL SURETY COMPANY
OF NEW YORK.

Home Office: 115 Broadway, New York.

To National Surety Company, of New York.

By your Policy of Insurance No. B127631 issued

at your Helena, Montana, Agency, countersigned

by Wm. E. Ashton, dated the 8th day of November,
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1926, and expiring November 8, 1927, at 12 o'clock

noon, and by your Policy of Insurance No. B139251

issued at your Helena, Montana, Agency, counter-

signed by Wm. E. Ashton, dated the 8th day of

Nov., 1926, and expiring February 8, 1927, at 12

o'clock noon, you insured Eng. Torstenson, Treas-

urer, Sheridan County, Montana^ The Subscriber,

hereinafter called the Assured, against Loss by Bur-

glary and Robbery to the amount of one hundred

fifty-five thousand and no/100 dollars ($155,000.00).

II. The total amount of Robbery or theft insur-

ance held by the Assured at the time of the loss,

whether valid or not, excluding the above-men-

tioned policies, was None.

III. The property insured belonged at the time

of the Robbery hereinafter mentioned to Sheridan

County, Montana, and no other person has any in-

terest therein, except as follows : Farmers and Mer-

chants State Bank of Plentywood, Montana; Se-

curity State Bank of Outlook, Montana and Citizens

State Bank of Dooley, Montana (See attached

schedules for further details), and there was no

assignment, transfer or incumbrance, or change of

ownership of the property insured nor change of

occupancy of the premises of the Assured since the

issue of the policies. Of the property insured there

is held in trust or on commission, the following, of

which the names of the [202—146] ownership,

marks and numbers and the insurance, if any, held

by the owners and consignors, are Farmers and

Merchants State Bank of Plentywood, Montana;
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Security State Bank of Outlook, Montana, and Citi-

zens State Bank of Dooley, Montana.

IV. The building in which the Robbery herein-

after referred to occurred was occupied by me as

Treasurer of Sheridan County, Montana, said build-

ing being the Sheridan County Courthouse at

Plentywood, Montana, and no person occupied any

part of the premises insured or of the building ex-

cept the other officers of Sheridan County, Montana,

and janitor.

V. On the 30th day of November, 1926, at about

5:50 P. M., a Robbery or Theft occurred in the

building known as Courthouse of Sheridan County

in the City or Town of Plentywood, County of

Sheridan and State of Montana, by which property

insured under said policy was stolen to the amount

of One Hundred One Thousand Eight Hundred

Sixty-five and 40/100 Dollars ($101,865.40) as set

forth in this statement, and the several schedules

and papers hereto annexed, which the Assured de-

clares to be a just, true and faithful account of the

loss of Sheridan County, Montana.

VI. I was present at the time of the Robbery,

having been forced by the robbers at the point of

a gun to lie down on the floor and afterwards locked

in the vault in said office. About an hour's time

had elapsed before I was released and I inomedi-

ately notified the Company's Agent, A. Riba, at

Plentywood, Montana, through William Erickson,

and also notified Rodney Salisbury, Sheriff of

Sheridan County, Montana, at Plentywood, Mon-

tana, and on December 1, 1926, I notified the com-
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pany's agent at Helena, Montana, and the Home
Office in New York by telegraph of the Robbery.

I further [203—147] declare that the said Rob-

bery did not originate by any act, design or pro-

curement on my part or in consequent of any col-

lusion, fraud or evil practice done or suffered by

me and that nothing has been done by or with my
privity or consent to violate the conditions of the

insurance.

VII. The manner in which the Robbery was

committed and the names of all persons known or

suspected to have been implicated therein, are as

follows: (Affidavits of employees and members of

the household will be furnished on demand). At

about the time stated above two masked men entered

my office and at the point of their guns compelled me
to lie down on the floor while they proceeded to clean

out the safe in the vault of moneys and securities.

After having secured the loot the bandit locked the

deputy county treasurer and the undersigned in

the vault of the office. I have no knowledge or

suspicion of the identity of the bandits.

I hereby declare that I have never before suffered

loss or damage by Burglary, Theft or Larceny, nor

received indemnity therefor.

Nothing material to a knowledge of the facts of

the loss for which claim is made has been sup-

pressed, withheld or misrepresented herein.

Any other information that may be required will

be furnished on demand and be considered a part

of these proofs. It is expressly understood and

agreed that in furnishing this "Proof of Loss'^



vs. Sheridan County, Montana, et al. 235

blank to the Assured or the making up of any proofs

by any Agent of the Company or by any Adjuster,

the Company does not waive any of its rights under

the said policies.

It is expressly miderstood and agreed that in mak-

ing up this "Proof of Loss" the Assured does not

waive any of [204—148] his rights under said

Policies under the insurance.

I have carefully read the foregoing statement and

warrant it to be full, complete and true.

ENG. TOESTENSON,
Treasurer of Sheridan County, Montana.

SHERIDAN COUNTY, MONTANA.
By EDWARD lYERSON,

Chairman of Board of County Commissioners of

Sheridan County.

State of Montana,

County of Sheridan,—ss.

On this 28th day of December, 1926, personally

appeared before me, the undersigned, a notary pub-

lic for the State of Montana, the above-named Eng.

Torstenson, to me known to be the Treasurer of

Sheridan County, Montana, and Edward Iverson,

known to me to be the Chairman of the Board of

County Commissioners of Sheridan County, Mon-

tana, and who subscribed the above "Proof of Loss"

in my presence and made oath that the foregoing

statement and each and all of the schedules and

papers hereunto annexed are full and true.

[Notarial Seal] WM. ERICKSON,
Notary Public for the State of Mont., Residing at

Plentj^^ood, Montana.
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My commission expires Jan. 10, 1929. [205

—

149]

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE ''A.^'

Description
of property

stolen

(Itemized).

State to

whom the
article

belonged.

When and
where

purchased.

Net actual
cash value
at time of
robbery.

Assured Claims
indemnity undei

the Policies

to the extent of,

XT. S. Currency, Sheridan Obtained thru $45,651.70 $45,651.70

Silver & Gold County, collection of

Coins, Lawful Montana. taxes.

Money of the

United States

of America.

$45,651.70 $45,651.70

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE ''B."

Being Sheridan County, Montana, Funding

Bonds, Purchased by Sheridan County, Montana,

from Wells-Dickey Company of Minneapolis, Min-

nesota, April 8th, 1926, as Sinking Fund Invest-

ment, and owned by Sheridan County, Montana,

dated January 1st, 1914, Option July 1st, 1933, Due

January 1st, 1934—6% Coupon.

Bond
No.

Face
Value.

Cash value
Time of

Eobbery.
Interest

Accrued.

Assured
claims indemnity
under the policies

to the extent of.

139

140

141

$1000

$1000

$1000

$1084.61

$1084.61

$1084.61

$25.00

$25.00

$25.00

$1109.61

$1109.61

$1109.61
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Bond
No.

Face
Value.

Cash value
Time of
Kobbery.

Interest

Accrued.

claims indemnity
under the policies

to the extent of.

142 $1000 $1084.61 $25.00 $1109.61

143 $1000 $1084.61 $25.00 $1109.61

144 $1000 $1084.61 $25.00 $1109.61

145 $1000 $1084.61 $25.00 $1109.61

146 $1000 $1084.61 $25.00 $1109.61

147 $1000 $1084.61 $25.00 $1109.61

148 $1000 $1084.61 $25.00 $1109.61

149 $1000 $1084.61 $25.00 $1109.61

150 $1000 $1084.61 $25.00 $1109.61

151 $1000 $1084.61 $25.00 $1109.61

152 $1000 $1084.61 $25.00 $1109.61

153 $1000 $1084.61 $25.00 $1109.61

154 $1000 $1084.61 $25.00 $1109.61

155 $1000 $1084.61 $25.00 $1109.61

156 $1000 $1084.61 $25.00 $1109.61

157 $1000 $1084.61 $25.00 $1109.61

158 $1000 $1084.61 $25.00 $1109.61

[206—150]

20 $20,000 $21,692.20 $500.00 $22,192.20

Bonds.

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the in-

sured claims interest on all the said bonds from No-

vember 30th, 1926, to date of final settlement by

the National Surety Company.
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SCHEDULE OF ARTICLES STOLEN.

SCHEDULE "C."

Being Sheridan County, Montana, Refunding

Bonds, dated April 1st, 1925, due April 1st, 1930,

bearing interest at the rate of 5 % , Coupons payable

April 1st and October 1st of each year, owned by

the Farmers and Merchants State Bank of Plenty-

wood, Montana, and held by Eng. Torstenson,

County Treasurer of Sheridan County, Montana, as

collateral and security for County Funds on deposit

in the Farmers and Merchants State Bank of

Plentywood, Montana.

Bond
No. Face value.

Cash value
time of

robbery.
Interest

accrued.

Assured
claims indemnity
under the policies

to the extent of

1 $1,000.00 $1,022.92 $8.75 $1,031.67

2 1,000.00 1,022.92 8.75 1,031.67

3 1,000.00 1,022.92 8.75 1,031.67

4 1,000.00 1,022.92 8.75 1,031.67

5 1,000.00 1,022.92 8.75 1,031.67

5 $5,000100 $5,114.60 $54.75 $5,158.35

bonds.

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the in-

sured claims interest on all the said bonds from

November 30th, 1926, to the date of final settlement

by the National Surety Company. [207—151]
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SCHEDULE ''D."

Being United States Second Liberty Loan Bond,

4^/4%—1927—1942, owned by the Farmers and

Merchants State Bank of Plentywood, Montana, and

held by Eng. Torstenson, County Treasurer of Sher-

idan County, Montana, as collateral and security

for County Funds on deposit in the Farmers and

Merchants State Bank of Plentywood, Montana.
Assured claims

Indemnity under
Face Cash value Interest the policies

Value. time of robbery. accrued. to the extent of.

$500.00 $501.20 $10.62 $511.82

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the in-

sured claims interest on all the said bonds from No-

vember 30th, 1926, to the date of final settlement

by the National Surety Company.

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE ''E."

Being Sheridan County, Montana, School Dis-

trict Warrants and Roosevelt County, Montana,

General Fund Warrant, owned by the Farmers

and Merchants State Bank of Plentywood, Mon-

tana, and held by Eng. Torstenson, County Treas-

urer of Sheridan County, Montana, as collateral

and security for County Funds on deposit in the

Farmers and Merchants State Bank of Plenty-

wood, Montana. [208—152]
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The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the

insured claims interest on all the said warrants

from November 30th, 1926, until called for payment.

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE "F."

Being Sheridan County, Montana, Fefunding

Bonds, dated April 1st, 1925, Bonds Nos. 6 and 7,

due April 1st, 1921 ; Bonds Nos. 11-12 and 13 due

April 1st, 1932, and Bonds Nos. 1&-17-18-19 and

20 due April 1st, 1933, bearing interest at the rate

of 514%? Coupons payable April 1st and October

1st of each year. Said bonds being owned by the

Security State Bank of Outlook, Montana, and

held by Eng. Torstenson, County Treasurer of

Sheridan County, Montana, as collateral and se-

curity for County Funds on deposit in the Security

State Bank of Outlook, Montana. [209—153]

Bond
No. Face value.

Casli value
time of
robbery.

Interest
accrued.

$8.75

Assured claims
indemnity under

the policies

to the extent of.

6 $1,000.00 $1,029.20 $1,037.95

7 1,000.00 1,029.20 8.75 1,037.95

11 1,000.00 1,035.20 8.75 1,043.95

12 1,000.00 1,035.20 8.75 1,043.95

13 1,000.00 1,035.20 8.75 1,043.95

16 1,000.00 1,040.94 8.75 1,049.69

17 1,000.00 1,040.94 8.75 1,049.69

18 1,000.00 1,040.94 8.75 1,049.69
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Bond
No. Face value

Cash value
time of

robbery.
Interest

accrued.

$8.75

8.75

$87.50

Assured claims
indemnity under

the policies

to the extent of.

19 $1,000.00

20 1,000.00

$1,040.94

1,040.94

$1,049.69

1,049.69

10 $10,000.00

bonds

$10,368.70 $10,456.20

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the

insured claims interest on all the said bonds from

November 30th, 1926, to the date of final settle-

ment by the National Surety Company.

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE "C."

Being Sheridan County, Montana, Refmiding

Bonds, dated April 1st, 1925, Bonds Nos. 8-9 and

10 due April 1st, 1931, and Bonds Nos. 14 and 15

due April 1st, 1932; Bonds Nos. 21-22-23-24 and

25 due April 1st, 1933, and Bonds Nos. 26-27-

2^-29-30 and 31 due April 1st, 1934, bearing inter-

est at the rate of 5%%, Coupons payable April 1st

and October 1st of each year, said bonds being

owned by the Citizens State Bank of Dooley, Mon-

tana, and held by Eng. Torstenson, County Treas-

urer of Sheridan County, Montana, as collateral and

security for County Funds on deposit in the Citi-

zens State Bank of Dooley, Montana. [210—154]
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Bond
No. Face value.

Cash value
time of

robbery.
Interest

accrued.

Assured claims
indemnity under

the policies

to the extent of.

8 $1,000.00 $1,029.20 $8.75 $1,037.95

9 1,000.00 1,029.20 8.75 1,037.95

10 1,000.00 1,029.20 8.75 1,037.95

14 1,000.00 1,035.20 8.75 1,043.95

15 1,000.00 1,035.20 8.75 1,043.95

21 1,000.00 1,040.94 8.75 1,049.69

22 1,000.00 1,040.94 8.75 1,049.69

23 1,000.00 1,040.94 8.75 1,049.69

24 1,000.00 1,040.94 8.75 1,049.69

25 1,000.00 1,040.94 8.75 1,049.69

26 1,000.00 1,046.40 8.75 1,055.15

27 1,000.00 1,046.40 8.75 1,055.15

28 1,000.00 1,046.40 8.75 1,055.15

29 1,000.00 1,046.40 8.75 1,055.15

30 1,000.00 1,046.40 8.75 1,055.15

31 1,000.00 1,046.40 8.75 1,055.15

16 $16,000.00 $16,641.10 $140.00 $16,781.10

Bonds.

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the

insured claims interest on all the said bonds from

November 30th, 1926, to the date of final settle-

ment by the National Surety Company
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(Testimony of Eng Torstenson.)

SUMMARY OF SCHEDULES.

Schedule "A" Total— $45,651.70

Schedule ''B" Total 22,192.20

Schedule "C" Total- 5,158.35

Schedule ''D" Total 511.82

Schedule "E" Total 1,114.03

Schedule ^'F" Total 10,456.20

Schedule '^G" Total

Grand Total,

16,781.10

1

$101,865.40

[211—155]

WITNESS.—(Continuing.) After having made

out that proof of loss, I wrote a letter and sent it

along with the proof of loss. That letter which

1 wrote was deposited in the United States post-

office at Plentywood, Montana, postage thereon

fully prepaid. The letter containing Exhibit 24

was registered. Having been shown Plaintiffs' Ex-

hibit 25, and after examining the same, that is the

letter to which I have just referred, written by me
on or about December 28, and which was mailed to

the National Surety Company, New York and ac-

companying Exhibit 24, being the proof of loss.

After examining the receipt attached there marked

Exhibit 25-A, that is a postmaster's receipt issued

to me for that letter.

Mr. BABCOCK.—We offer in evidence Plain-

tiffs' Exhibits 25 and 25-A.
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Whereupon Plaintiffs' Exhibits 25 and 25-A

were received in evidence and are in words and

fignres as follows, to wit: [212—156]

PLAINTIFFS' EXHIBIT No. 25.

[Endorsed in ink] : #252. Sheridan County

et al. V. National Surety Co. Filed Oct. 29, 1928.

C. R. Garlow, Clerk. By H. H. Walker, Deputy.

Office of County Treasurer, Sheridan County,

Plentywood, Montana.

December 28th, 1926.

National Surety Company of New York,

115 Broadway, N. Y.

Gentlemen :

—

I am enclosing herewith "Proof of Loss" of the

loss sustained by the undersigned as County Treas-

urer of Sheridan County, Montana, which loss was

indemnified by you under your policies numbered

B127631 and B139251, and which loss, as to time,

manner in which it occured is more particularly

set forth in said "Proof of Loss," and the articles

lost and the value thereof at the time therein set

forth are more particularly described in the sched-

ules "A," "B," "C," "D," "E," "F" and "G"
thereto attached and made is part of said '

' Proof of

Loss," and the total amount involved in said loss

at the time it occurred is shown in the "summary

of Schedules," which appear on page 10 of said

"Proof of Loss."

Demand is hereby made upon you for the pay-

ment of said loss to the undersigned, as County
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(Testimony of Eng Torstenson.)

Treasurer of Sheridan County, Montana, in accord-

ance with the contract entered into by you by the

issuance of the policies referred to above.

Yours very truly,

ENG. TORSTENSON,
County Treasurer.

Register.

Return Receipt Demanded, Enc.

"Proof of Loss."

ET:T. [213—157]

Receipt for registered Article No. 973. 12-28,

1926.

From Eng. Torstenson, Co. Treas. Addressed to

National Surety Co. of New York, 115 Broadway,

New York, N. Y.

Accepting employee will place initials in spaces

applicable to indicate indorsements, etc.

Return receipt desired: Yes.

) To address in person

Delivery restricted)

)_ To addressee or order

Special Delivery

Postmaster, per L. H.

Plentywood, Montana, Dec. 28, 1926. [214—158]

WITNESS.— (Continuing.) Shortly subsequent

to the 28th day of December, 1926, I wrote a letter

to the National Surety Company of New York rela-

tive to the same proof of loss. Plaintife' Exhibit

26 is the receipt. That was mailed to the National

Surety Company at the United States postoffice

at Plentywood, postage fully prepaid.
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Mr. BABCOCK.—We offer in evidence Plain-

tiffs' Exhibit No. 26.

Mr. HURD.—No objection.

The COURT.—It may be admitted.

Whereupon Plaintiffs' Exhibit No. 26 was re-

ceived in evidence, and is in words and figures as

follows, to wit: [215—159]

PLAINTIFFS' EXHIBIT No. 26.

Office of County Treasurer, Sheridan County,

Plentywood, Montana,

December 31st, 1926.

National Surety Company,

115 Broadway, New York.

Dear Sirs:

—

In the "Proof of Loss" submitted by the under-

signed as County Treasurer of Sheridan County,

Montana, an error in the date of Policy :^B139251

was made.

The date of issue of the said policy was given as

the 8th day of February, 1926, whereas the true

and correct date is the 8th day of November, 1926.

This is submitted as supplementary information

to said "Proof of Loss" and hereby made a part

thereof.

Yours very truly,

ENG. TORSTENSON,
County Treasurer, Sheridan County.

(Received Jan. 3, 1927. Fidelity Claim Dept.)

[216—160]
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(Testimony of Eng Torstenson.)

WITNESS.— (Continuing.) The words in lead

pencil at the corner were not on the letter when I

mailed it. Outside of that, the letter is the same

as it was with the exception that the stamps were

not on there. The typewritten part and my signa-i

ture was all that was on there, and the printed part.

Subsequent to the 28th day of December, 1926, I

did submit other proof of loss to the defendant

corporation; that was in January, 1927. Having

examined Plaintiffs' Exhibit 27, I saw that before.

That was mailed to the National Surety Company

on or about the 18th day of January, 1927. I had

Mr. Erickson, County Attorney write the letter

accompanying this to the National Surety Company.

I saw the letter which he wrote. I am acquainted

with the signature of Arthur C. Erickson, County

Attorney. Having examined Plaintiffs' Exhibit 28,

and the signature attached there, that is a letter

which stated was written, and which I saw, and

which accompanied this second proof of loss marked

Plaintiffs' Exhibit 27. That letter together with

Plaintiffs' Exhibit 27 was mailed at the United

States postoffice at Plentywood, of my own knowl-

edge. It was mailed from my office.

Mr. BABCOCK.—We offer in evidence Plain-

tiffs' Exhibits 27 and 28.

Mr. HURD.—To the introduction of Plaintiffs'

Exhibit 27 we object on the ground and for the rea-

son that there is no foundation for it; it is irrele-

vant and immaterial, and it contains self-serving-

declarations, which are not a part of the proof of
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loss. To the introduction of Plaintiffs' Proposed

Exhibit 28, we object on the ground [217—161]

and for the reason that it is irrelevant and imma-

terial.

The COURT.—I will overrule the objection.

Whereupon Plaintiffs' Exhibits No. 27 and No.

28 were received in evidence and are in words and

figures as follows, to wit: [218—162]

PLAINTIFFS' EXHIBIT No. 27.

Burglary Claim No

PROOF OF LOSS.

NATIONAL SURETY COMPANY
of New York.

Home Office: 115 Broadway, New York.

To National Surety Company, of New York.

By your Policies of Insurance No. B139251 and

B127631 issued at your Helena Agency, counter-

signed by Wm. E. Ashton dated the 8th day of

November A. D., 1926, and expiring the 8th day

of February, 1927, and the 8th day of November,

1927, respectively, at 12 o'clock noon, you insured

Eng. Torstenson as County Treasurer of Sheridan

County, Montana, The Subscriber, hereinafter

called the Assured, against Loss by BURGLARY
and Robbery, to the aggregate amount of $155,-

000.00 according to the terms and conditions thereof

and the following attachments thereto, namely:

(No special clause or attachments to Policies).

II. The total amount of Burglary or Theft
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Insurance held by the Assured at the time of the

loss, whether valid or not, excluding the above-

mentioned Policy, was in the None. Company under

its Policy No $ and in the ......

Company under its Policy No $ , and

no more. Full copies of such policies and endorse-

ments are hereto annexed, or will be furnished ori

demand. There is specific insurance on PLATE
GLASS in the Company; under its Policy

No
III. The property insured belonged at the time

of the Robbery, hereinafter mentioned, to Sheridan

County, Montana, and no other person has any

interest therein, except as follows: Farmers and

Merchants State Bank of Plentywood, Montana;

[219—163] Security State Bank of Outlook, Mon-

tana and Citizens State Bank of Dooley, Montana,

and there was no assignment, transfer or incum-

brance, or change of ownership, of the property,

insured, nor change of occupancy of the premises

of the Assured since the issue of said policy, except

as follows: None. Of the property insured there

is held in trust or on commission, the following,

of which the names of the owners, marks and num-

bers and the insurance, if any, held by the owners

and consigners, are : Securities ow^ned and hypothe-

cated by Farmers and Merchants State Bank of

Plentywood, Montana; Security State Bank of

Outlook, Montana and Citizens State Bank of

Dooley, Montana, as stated in schedules "C," "D,'^,

''E," "F" and "G," attached hereto.

IV. The building in which the Robbery herein-
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after referred to occurred was occupied by Me for

the following purposes, to wit: As Treasurer of

Sheridan County, Montana, and no person occupied

any part of the premises insured or of the building,

except as follows: the other officers of Sheridan

County, Montana and janitor of said building ; viz.,

Court House of Sheridan County.

V. On the 30th day of November 1926, at about

5:50 o'clock P. M., A Robbery and Theft occurred

in the building known as Sheridan County Court

House in the City or Town of Plentywood, County

of Sheridan and State of Montana, by which prop-

erty insured under said Policies was stolen to the

amount of One Hundred One Thousand Eight Hun-

dred Sixty-five & 40/100 Dollars ($101,865.40) as

set forth in this statement, and the several schedules

and papers hereto annexed, which the Assured de-

clares to be a just, true and faithful account of my
loss. [220—164]

VI. Occurrence of the Robbery and Theft was

first known to me about 5:50 o'clock P. M. of the

30th day of November, and I notified the Company

at its Home Office in New York by telegram on the

1st day of December, 1926, also notified the nearest

local police authorities at their office in Plentywood,

Montana, on the 30th day of November and fur-

ther declare that the said robbery did not originate

by any act, design or procurement on my part, or

in consequent of any collusion, fraud or evil prac-

tice done or suffered by me and that nothing has

been done by or with my privity or consent to vio-

late the conditions of the insurance. I was present
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at the time of tlie Robbery, having been forced by

the robbers at the point of a gun to lie down on

the floor and afterwards Locked in the vault of said

office. About an hour's time elapsed before I was

released and I immediately notified the Company's

Agent, A. Riba at Plentywood, Montana, through

William Erickson, and also notified Rodney Salis-

bury, Sheriff of Sheridan County, Montana, at

Plentywood, Montana, and on December 1, 1926, I

notified the Company's Agent at Helena, Montana

and the Home Office in New York by telegraph of

the Robbery.

VII. The manner in which the robbery was com-

mitted and the names of all persons known or sus-

pected to have been implicated therein, are as fol-

lows: (Affidavits of employees and members of the

household of the Assured will be furnished on de-

mand.) At about the time stated above two masked

men entered my office and at the point of their guns

compelled me to lie down on the floor while they

proceeded to clean out the safe in the vault of

moneys and securities. After having secured the

loot the bandits locked the deputy county treasurer

and [221—165] the undersigned in the vault of

the office. I have no knowledge or suspicion of the

identity of the bandits.

The visible evidence of the Robbery consists of

the facts above stated known personally to me and

the disappearance of the property hereinafter

scheduled. I hereby declare that I have never be-

fore suffered loss or damage by Burglary, theft or
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Larceny, nor received indemnity therefor except as

follows: None.

Nothing material to a knowledge of the facts of

the loss for which claim is made has been sup-

pressed, withheld or misrepresented herein.

Any other information that may be required will

be furnished on demand and be considered a part

of these proofs. It is expressly understood and

agreed that in furnishing this "Proof of Loss"

blank to the Assured or the making up of any

proof by any Agent of the Company or by any

Adjuster, the Company does not waive any of its

rights under the said Policy.

I have carefully read the foregoing statement and

warrant it to be full, complete and true.

ENG. TORSTENSON,
County Treasurer,

Assured.

N. B.—''Proof of Loss" must be signed individ-

ually by all members of a Firm, and by all parties

insured in a dwelling, who claim indemnity.

State of Montana,

County of Sheridan,

On this 18th day of January, A. D, 1927, per-

sonally appeared before me, the undersigned, a

Notary Public in and for the said County and

State, the above named Eng. Torstenson to me
known to be the Treasurer of Sheridan County,

Montana, [222—166] and who subscribed the

same in my presence, and made oath that the fore-

going statement and each and all of the schedules
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hereunto annexed are full and true, and without

reservation.

[Notarial Seal] ARTHUR C. ERICKSON,
Notary Public for the State of Montana. Post-

office Address: Residing at Plentywood, Mon-

tana,

My commission expires 12-13-27.

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE '' A. n

Description
of property

stolen

(Itemized).

state to

whom the
article

belonged.

When and
where

purchased.

Net actual
cash value
at time of
robbery.

Assured claims
indemnity under
the policies to

the extent of.

U. S. Currency, Sheridan Obtained thru $45,651.70 $45,651.70

Silver & Gold County, collection of

Coins, Lawful Montana. taxes.

Money of the

United States

of America.

$45,651.70 $45,651.70

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE "B."

Being Sheridan County, Montana, Funding

Bonds, Purchased by Sheridan County, Montana,

from Wells-Dickey Company of Minneapolis, Min-

nesota, April 8th, 1926, as Sinking Fund Invest-

ment, and owned by Sheridan County, Montana,

dated January 1st, 1914, Optional July 1st, 1933,

due January 1st, 1934—6% Coupon Bonds. [223

—167]
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Bond
No. Face value.

Cash value
time of
robbery.

Interest

accrued.

Assured
claims indemnity
under the policies

to the extent of

139 $1000. $1084.61 $25.00 $1109.61

140 1000. 1084.61 25.00 1109.61

141 1000. 1084.61 25.00 1109.61

142 1000. 1084.61 25.00 1109.61

143 1000. 1084.61 25.00 1109.61

144 1000. 1084.61 25.00 1109.61

145 1000. 1084.61 25.00 1109.61

146 1000. 1084.61 25.00 1109.61

147 1000. 1084.61 25.00 1109.61

148 1000. 1084.61 25.00 1109.61

149 1000. 1084.61 25.00 1109.61

150 1000. 1084.61 25.00 1109.61

151 1000. 1084.61 25.00 1109.61

152 1000. 1084.61 25.00 1109.61

153 1000. 1084.61 25.00 1109.61

154 1000. 1084.61 25.00 1109.61

155 1000. 1084.61 25.00 1109.61

156 1000. 1084.61 25.00 1109.61

157 1000. 1084.61 25.00 1109.61

158 1000. 1084.61 25.00 1109.61

20 $20,000 $21,692.20 $500.00 $22,192.20

bonds •

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the in-

sured claims interest on all the said bonds from

November 30th, 1926, to the date of final settle-

ment by the National Surety Company.
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SCHEDULE OF ARTICLES STOLEN.

SCHEDULE "C."

Being Sheridan County, Montana, Refunding

Bonds, dated April 1st, 1925, due April 1st, 1930,

bearing interest at the rate of 5^/4%, Coupons pay-

able April 1st and October 1st of each year, owned

by the Farmers and Merchants State Bank of

Plentywood, Montana and held by Eng. Torsten-

son, County Treasurer of Sheridan County, Mon-

tana, as collateral and security for County Funds

on deposit in the Farmers and Merchants State

Bank of Plentywood, Montana. [224—168]

Bond
No. Face value.

Cash value
time of
robbery.

Interest

accrued.

Assured
claims indemnity
under the policies

to the extent of

1 $1,000.00 $1,022.92 8.75 $1,031.67

2 1,000.00 1,022.92 8.75 1,031.67

3 1,000.00 1,022.92 8.75 1,031.67

4 1,000.00 1,022.92 8.75 1,031.67

5 1,000.00 1,022.92 8.75 1,031.67

5 $5,000.00

bonds.

$5,114.60 $43.75 $5,158.35

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the

insured claims interest on all the said bonds from

November 30th, 1926, to the date of final settlement

by the National Surety Company.
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SCHEDULE OF ARTICLES STOLEN.

SCHEDULE **D.''

Being United States Second Liberty Loan Bond.

414%—1927—1942, owned by the Farmers and Mer-

chants State Bank of Plentywood, Montana, and

held by Eng. Torstenson, County Treasurer of

Sheridan County, Montana, as collateral and secur-

ity for County Funds on deposit in the Farmers

and Merchants State Bank of Plentywood, Mon-

tana.
Assured

Cash value Interest claims indemnity
Face value. time of robbery. accrued. to the extent of.

$500.00 $501.20 $10.62 $511.82

The above sums are the amounts due at the

time of the robbery on November 30th, 1926, and

the insured claims interest on all the said bonds

from November 30th, 1926, to the date of final set-

tlement by the National Surety Company. [225

—

169]
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The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the in-

sured claims interest on all the said warrants from

November 30th, 1926, until called for payment.

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE "F."

Being Sheridan County, Montana, Refunding

Bonds, Dated April 1st, 1925, Bonds Nos. 6 and 7,

due April 1st, 1921; Bonds Nos. 11-12 and 13 due

April 1st, 1932, and Bonds Nos. 16-17-18-19 and 20

due April 1st, 1933, bearing interest at the rate of

5%7o) Coupons payable April 1st and October 1st

of each year. Said bonds being owned by the Se-

curity State Bank of Outlook, Montana, and held

by Eng. Torstenson, County Treasurer of Sheri-

dan County, Montana, as collateral and security

[226—170] for County Funds on Deposit in the

Security State Bank of Outlook, Montana.

Bond
No. Face value.

Cash value
time of
robbery.

Interest
accrued.

Assured
claims indemnity
under the policies

to the extent of

6 $1,000.00 $1,029.20 $8.75 $1,037.95

7 1,000.00 1,029.20 8.75 1,037.95

11 1,000.00 1,035.20 8.75 1,043.95

12 1,000.00 1,035.20 8.75 1,043.95

13 1,000.00 1,035.20 8.75 1,043.95

16 1,000.00 1,040.94 8.75 1,049.69

17 1,000.00 1,040.94 8.75 1,049.69

18 1,000.00 1,040.94 8.75 1,049.69

19 1,000.00 1,040.94 8.75 1,049.69

20 1,000.00 1,040.94 8.75 1,049.69

10 $10,000.00 $10,368.70 $87.50 $10,456.20

bonds
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The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the in-

sured claims interest on all the said bonds from No-

vember 30th, 1926, to the date of final settlement

by the National Surety Company.

SCHEDULE OF ARTICLES STOLEN.

SCHEDULE "G."

Being Sheridan County, Montana, Refunding

Bonds, dated April 1st, 1925, Bonds Nos. 809 and 10

due April 1st, 1931, and Bonds Nos. 14 and 15 due

April 1st, 1932; Bonds Nos. 21-22-23-24 and 25

due April 1st, 1933, and Bonds Nos. 26-27-28-29-30

and 31 due April 1st, 1934, bearing interest at the

rate of 51/4%, Coupons payable April 1st and Oc-

tober 1st of each year, Said bonds being owned by

the Citizens State Bank of Dooley, Montana, and

held by Eng. Torstenson, County Treasurer of

Sheridan County, Montana, as collateral and secur-

ity for County Funds on deposit in the Citizens

State Bank of Dooley, Montana. [227—171]

Bond
No. Face value.

Cash value
time of
robbery.

Interest

accrued.

Assured
claims indemnity
under the policies

to the extent of

8 $1,000.00 $1,029.20 $8.75 $1,037.95

9 1,000.00 1,029.20 8.75 1,037.95

10 1,000.00 1,029.20 8.75 1,037.95

14 1,000.00 1,035.20 8.75 1,043.95

15 1,000.00 1,035.20 8.75 1,043.95

21 1,000.00 1,040.94 8.75 1,049.69

22 1,000.00 1,040.94 8.75 1,049.69

23 1,000.00 1,040.94 8.75 1,049.69
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Bond
No. Face value.

Cash value
time of

robbery.
Interest

accrued.

Assured
claims indemnity
under the policies

to the extent of

24 $1,000.00 $1,040.94 $8.75 $1,049.69

25 1,000.00 1,040.94 8.75 1,049.69

26 1,000.00 1,046.40 8.75 1,055.15

27 1,000.00 1,046.40 8.75 1,055.15

28 1,000.00 1,046.40 8.75 1,055.15

29 1,000.00 1,046.40 8.75 1,055.15

30 1,000.00 1,046.40 8.75 1,055.15

31 1,000.00 1,046.40 8.75 1,055.15

16

bonds $16,000.00 $16,641.10 $140.00 $16,781.10

The above sums are the amounts due at the time

of the robbery on November 30th, 1926, and the in-

sured claims interest on all the said bonds from No-

vember 30th, 1926, to the date of final settlement by

the National Surety Company.

SUMMARY OF SCHEDULE.

Schedule "A" Total— $45,651.70

Schedule ''B" Total— 22,192.20

Schedule "C" Total— 5,158.35

Schedule "D" Total— 511.82

Schedule "E" Total— 1,114.03

Schedule "F" Total— 10,456.20

Schedule "G" Total— 16,781.10

Grand Total, $101,865.40

[228—172]
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Descrip- State to Actual When and Allowance Net Assured

tion of whom the cost to where pur- for depre- actual claims

property article assured. chased. ciation in value at indemnity

stolen belonged. (If a present, style, value. time of under the

(Itemized). the name
and address

of giver

to be

stated.)

shopwear,

or wear
and tear

of goods

to the

amount of

—

robbery. policy

to the

extent of-—

This page is insufficient in saice to contain a full

and itemized schedule or property lost and which is

the subject matter of this claim. Separate schedules

are attached numbered from "A" to G," inclusive,

and made a part of this "Proof of Loss" by this

reference.

The foregoing "Proof of Loss" is hereby pre-

sented to the head office of said National Surety

Company of New York without waiver of any rights

accruing to the assured, the undersigned, and to

Sheridan County, Montana, by virtue of the

"Proof of Loss" heretofore and within sixty (60)

days after November 30, 192G, submitted to said

Company which "Proof of Loss" was returned by

the home office of said Company to me with the

statement that the same did not comply with the

terms of said Policies, and the undersigned does not

abandon any rights so accrued but asserts that he

has by said former "Proof of Loss" exactly and

substantially complied with the terms of said Poli-

cies in all respects in the premises.

ENG. TORSTENSON,
County Treasurer of Sheridan County, Montana.

I
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State of Montana,

County of Sheridan.—ss.

Eng. Torstenson, being first duly sworn, on oath

says [229—173] that he is the person named in

the Policies hereinbefore referred to as the as-

sured, that he has read the foregoing statement,

makes the same a part of this "Proof of Loss,"

knows the contents thereof and that the same is true

to his knowledge.

ENG. TORSTENSON.

Subscribed and sworn to before me this 18th day

of January, A. D. 1927.

[Notarial Seal] ARTHUR C. ERICKSON,
Notary Public for the State of Montana, Residing

at Plentywood, Montana.

My commission expires 12-13-27. [230—174]

PLAINTIFFS' EXHIBIT No. 28.

[Endorsed in ink :] #252—Sheridan County et al.

vs. National Surety Co. Filed Oct. 29, 1928. C. R.

Garlow, Clerk. By H. H. Walker, Deputy.

Arthur C. Erickson, County Attorney, Sheridan

County,

State of Montana, Plentywood, Montana.

January 18th, 1927.

National Surety Company of New York,

115 Broadway, New York, N. Y.

Gentlemen :

—

Mr. Eng. Torstenson, County Treasurer of this

county, informs me that you have returned to him
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(Testimony of Eng Torstenson.)

as insufficient his ''Proof of Loss" submitted some

weeks ago.

To overcome any possible objection on your

part, there is herewith enclosed a further and vir-

tually a duplicate "Proof of Loss" on the same

policies.

This action in behalf of Sheridan County is with-

out waiver of accrued rights under the first "Proof

of Loss." When requested by me for the specific

ground of your objection, you referred generally to

paragraph "H." The only apparent non-com-

pliance was failure to use the printed blank. Your,

attention is called to the case of C. F. C. vs. Metro-

politan Life, 243 Pac. 1061, by the Montana Su-

preme Court.

Kindly acknowledge receipt of the enclosure.

Yours very truly,

AKTHUR C. ERICKSON,
County Attorney.

(Received Jan. 24, 1927. Burglary Claim Dept.)

[231—175]

WITNESS.—(Continuing.) The first proof of

loss which I submitted, marked Exhibit 28, was re-

turned to my office. It was returned about the first

part of January, 1927. After it was returned to me
I proceeded to make out a second proof of loss. I

consulted the County Attorney about it. At the

time the first proof of loss was returned, there was

a letter accompanying it from the National Surety

Company. Having been shown Plaintiffs' Exhibit

29, and having examined the same, that was the
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letter I received when the first proof of loss was

returned, Exhibit 24.

Whereupon Plaintiffs' Exhibit 29 was received

in evidence, without objection, and is in words and

figures as follows, to wit: [232—176]

PLAINTIFFS' EXHIBIT No. 29.

NATIONAL SURETY COMPANY.
Capital $10,000,000.00.

New York, 1/5/27.
Registered Mail.

Mr. Engebert Torstenson,

Office of County Treasurer,

Sheridan County, Plentywood, Montana.

Dear Sir:

—

Herewith we return to you papers purporting to

be Proof of Loss which were filed with us.

This Proof is returned on the ground that it not

in compliance with the terms of the policy.

This shall be deemed without prejudice to the

rights of the Company and without waiver or es-

toppel as to any of the terms and conditions of the

policy.

Very truly yours,

BERT WEIL,
Manager. [233—177]

WITNESS. — (Continuing.) After consulting

the County Attorney concerning the matter, to my
knowledge Mr. Erickson sent a telegram to the com-

pany at New York concerning the objection made to

the policies. Subsequent to the sending of such
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telegram Mr. Erickson showed me a letter that

he received. I also received a letter from the De-

partment itself in New York enclosing a copy of

letter which they had written to Mr. Eriskson.

After examining Plaintiff's' Exhibit 30, that was

the letter that I received some time subsequent to

the 16th day of January, 1927. At the time I re-

ceived Plaintiffs' Exhibit 30, I received a car-

bon copy of such letter addressed to A. C.

Erickson. After examining Exhibit 31, that

is the original of the letter which I received a car-

bon copy, for Exhibit 30. Those letters refer to

the Proof of Loss which I have testified I submitted.

Whereupon Plaintiff's Exhibit Numbers 30 and

31 were received in evidence, without objection, and

are in words and figures as follows, to wit : [234

—

1*78]
:

PLAINTIFFS' EXHIBIT No. 30.

[Endorsed in ink:] #252—Sheridan County et

al. vs. National Surety Co. Filed Oct. 29, 1928.

C. R. Garlow, Clerk. By H. H. Walker, Deputy.

NATIONAL SURETY COMPANY.
Capital $10,000,000.00.

New York, 1/10/27.

Mr. Engebert Torstenson,

Office of County Treasurer,

Sheridan County,

Plentywood, Montana.

Dear Sir:

—

We enclose herewith copy of our letter of even
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date to County Attorney Erickson, which is in reply

to the following telegram received here to-day:

—

Advise in what particular Proof of Loss in

Sheridan County Treasurey Robbery is not in

compliance with the terms of policy.

A. C. ERICKSON, County Atty.

Very truly yours,

BERT WEIL, Manager.

Burglary Claim Dept. [235—179]

PLAINTIFFS' EXHIBIT No. 31.

[Endorsed in ink:] :#:252-Sheridan County et al.

vs. National Surety Co. Filed Oct. 29, 1928. C. R.

Garlow, Clerk. By H. H. Walker, Deputy.

NATIONAL SURETY COMPANY,
Capital $10,000,000.00.

New York, 1/10/27.

Mr. A. C. Erickson,

County Attorney,

Sheridan County,

Plentywood, Montana.

Dear Sir:

—

Re—E. Torstenson.

We have your telegram of even date which we as-

sume is in response to our letter of January 5th to

the above.

In reply thereto we direct your attention to para-

graph ''H" of the policy.

The information we are giving you is without

prejudice and without waive of any of the terms and
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conditions of the policy and without any estoppel in

regard thereto.

Very truly yours,

BERI? WEIL,
Manager.

Copy to E. Torstenson. [236—180]

WITNESS.— (Continuing.) At the time that I

sent the proof of loss to the company which is

marked Plaintiffs' Exhibit 27, it was sent by regis-

tered mail. Subsequently thereto I received a re-

turn receipt card from the company. Having been

shown Plaintiff's Exhibit 32, and having examined

the same, that is the receipt which I received in the

letter mailed to the National Surety Company and

enclosing the proof of loss, which is marked Plain-

tiffs' Exhibit 27. I received that in the mail. It

is in the same condition now outside of the re-

porter's mark, in which it was at the time that I

received it.

Whereupon Plaintiffs' Exhibit No. 32 was re-

ceived in evidence, without objection, and is in words

and figures as follows, to wit : [237—181]
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PLAINTIFFS' EXHIBIT No. 32.

EETURN RECEIPT.
Received from the Postmaster the Registered or

Insured Article, the original number of which ap-

pears on the face of this Card.

NATIONAL SURETY COMPANY.
Date of Delivery, 1/22/27.

POST OFFICE DEPARTMENT.
Official Business.

REGISTERED ARTICLE.
INSURED PARCEL.
Return to Eng. Torstenson, County Treasurer.

Plentywood, Montana. [238—182]

WITNESS.— (Continuing.) Prior to the time I

made out the proof of loss, one of which is marked

Plaintiff's Exhibit No. 27, and it is identical so far

as the figures are concerned with the other proof of

loss. At the time these proofs of loss were made out

I had from records available at that time as-

certained correctly the amount of loss which was

sustained by this robbery. Those amounts were

correctly inserted in these proofs of loss. These

various schedules shown therein are true and cor-

rect; including the amounts of cash stolen and

securities stolen. I arrived at those figures from

records available at that time. This entire trans-

action took place in Sheridan County, the robbery.

Shortly after the robbery an official of agent of

the defendant company came to Plentywood and

made an investigation ; they must have arrived there
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two or three days after the robbery; three or four

days at the most after the robbery occurred. Mr.

Hart from Helena came to Plentywood to represent

the defendant company, H. L. Hart. He occupied

the position of State Manager at that time with the

company. Mr. Clawson, another representative of

the Company came shortly after that. I was ad-

vised that he was counsel for the company, general

counsel in Minneapolis.

Mr. Larson, from Helena, the State Examiner,

arrived at the same time as Mr. Hart, and also Mr.

Lathum, who was deputy state examiner at that

time.

Q. And were there any other employees of the

defendant [239—183] company to your knowl-

edge that made any examination?

Mr. HURD.—I object to that because it assumes

that Mr. Larson and Mr. Lathum were employees of

the company, and it has not yet been shown that they

were.

Mr. BABCOCK.—I meant any employees of the

defendant company to his knowledge that were there

to assist in getting up the record?

A. Yes.

Q. And do you recall who they were ?

A. There was,—I think his name was Schimmle

arrived. He proceeded to check the records in the

office when he arrived. He represented himself as

being an accountant. There were other persons

there about the same time or subsequently thereto,

that assisted in the checking of the records, and con-
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ditions after the robbery, for the company, Mr.

Erb. This Mr. Erb and this Mr. Schimmel were

by Mr. Clawson and Mr. Hart represented to me
as being in their employ. Mr. Schimmel arrived

shortly after the robbery ; I believe he arrived at the

time that Mr. Clawson did from Minneapolis, or

shortly afterward, or about that time. I believe

these people arrived there within three days after

the robbery.

Q. I will ask you what examination they made ?

A. Well, Mr. Schimmel, I think it was not more

than three days after the robbery that he arrived,

probably four or five days, of course, I don't know

just what day they did arrive, but they had access

to the records, and proceeded to examine them their

own way. I assisted in every way possible to give

them access to all records, which I had. And I gave

them all the information that I had. I did not

[240—184] ever decline in any way to give them

access to any records of the County. They had ac-

cess to all the records in the office. I assisted them

in every way possible to obtain access to all those

records, and obtained all the information which I

could furnish them.

Q. I believe you stated, but I am not positive,

that you notified the company by telegram the next

morning ?

A. Well, I first notified Mr. Riba and Mr. Erick-

son that same night, and I believe I sent the tele-

gram in the morning or instructed Erickson to do

so in my behalf. Anyway the company represen-
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tative appeared on the scene, they arrived immedi-

ately.

Q. Outside of the notification which you gave to

the company of the robbery, what else, if anything,

did you do to apprise the whole world that there

had been a robbery certain securities and warning

them against purchasing the same?

A. Why, after we had ascertained the loss, and

the numbers and description of these securities

stolen, I caused notices, to be printed of those secur-

ities, and mailed them to all the banks that I could

think of. I also had a notice published in the lo-

cal paper and also in the New York "Bond Buyer.

"

Having been shown Plaintiffs' Exhibit No. 33, and

after examining the same that is the form of a no-

tice which I caused to be published and circulated

concerning the robbery of the property stolen.

As to the publicity that I gave to this notice, it was

produced in the "Producer's News," a local paper.

I received a thousand copies that were mailed to va-

rious banks in the Northwest, and the banks where

the bonds that were taken were payable, and I also

[241—185] had a copy of that notice published in

the "Bond Buyer," New York. As to the "Bond
Buyer" of New York, and as to the nature of the

publication or periodical, as far as I know it car-

ries general news of the bond market and various

bond issue^^. It is a periodical circulated among
the bond buyers and bankers throughout the coun-

try.
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Whereupon Plaintiffs' Exhibit No. 33 was re-

ceived in evidence, without objection, and is in

words and figures as follows, to wit: [242—186]

PLAINTIFFS' EXHIBIT No. 33.

STOLEN SECURITIES.

On November 30th, 1926, the County Treasurer

of Sheridan County, Montana, was held up and

robbed of the following listed securities:

Sheridan County, Montana, Coupon Bonds, dated

April 1st, 1925, bearing 5^^%.

Interest and Bonds payable at the office of County

Treasurer, Plentywood, Montana.

No. 1, 2, 3, 4, 5,—$1000.00 each, due April 1st, 1930.

No. 6, 7, 8, 9, 10,—$1000.00 each, due April 1st, 1931.

No. 11, 12, 13, 14, 15,—$1000.00 each, due April 1st,

1932.

No. 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,—$1000.00

each, due April 1st, 1933.

No. 26, 27, 28, 29, 30, 31,—$1000.00 each, due April

1st, 1934.

No. 56,—$1000.00, due April 1st, 1935.

Sheridan County, Montana, Coupon Bonds denomi-

nations of $1000.00 each, dated January 1st,

1914, optional July 1st, 1933, due January 1st,

1934.

Interest and Bonds payable at the National Bank
of Commerce, New York, January 1st, and
July 1st.

Bonds lost are numbered: 139, 140, 141, 142, 143,

144, 145, 146, 147, 148, 149, 150, 151, I52', I53',

154, 155, 156, 157, and 158. Also Bonds num-
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bered: 133, 134, 135, 136, and 137, of the same

issue.

Sheridan County, Montana, Coupon Bond, Denomi-

nation $1000.00, dated July 1st, 1915, optional

January 1st, 1935, and due July 1st, 1935,

numbered 60.

Sheridan County Warrants as follows:

No. 158, School District No. 69, $36.00

No. 153, School District No. 69, $21.70.

No. 150, School District No. 69, $95.16.

No. 1352, School District No. 41, $126.00.

No. 1337, School District No. 41, $135.00.

No. 7495, General Fund, Roosevelt County, $78.34.

No. 1044, School District No. 28, Library fund

$173.00.

No. 147, School District No. 69, Library fund,

$95.16. [243—187]

No. 152, School District No. 69, Library fund,

$15.04.

No. 1271, School District No. 41, Library fund,

$10.30.

No. 1288, School District No. 41, Library fund,

$1.50.

No. 1308, School District No. 41, Library fund,

$135.00.

No. 1325, School District No. 41, Library fund,

$135.00.

No. 1250, School District No. 41, Library fund,

$3.05.

No. 1248, School District No. 41, Library fund,

$7.46.
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United States Liberty Bond, Second 4^^ of 1927-42,

$500.00.

Upon any of the above listed securities being dis-

covered or presented or offered for sale, please im-

mediately notify Eng. Torstenson, County Treasurer

of Sheridan County, Montana, at Plentywood, Mon-

tana, by collect telegram.

Plentywood, Montana, December 4th, 1926.

ENG. TORSTENSON,
County Treasurer, Sheridan County, Montana.

[244—188]

WITNESS.— (Continuing.) Having been shown

Plaintiffs' Exhibit 34 and 34-A, and after having

examined the same, I have seen those before. I ob-

tained those from the Wells-Dickey Company.

The Wells-Dickey Company is a bond house in

Minneapolis. They are a concern from whom I

had received some of the bonds that were stolen.

They were one of the firms which I notified of the

robbery. This letter was received in response to

such request made by me through them that they

give what publicity they could to stop payment on

them. Plaintiffs' Exhibit 34r-A is a copy of the

notice which was published in the "Bond Buyer"

concerning which I have testified. I have seen the

signature of Mr. Stallman several times. Received

it in business transactions between his firm and my-
self. I know his signature to be genuine.

Whereupon Plaintiffs' Exhibits 34 and 34-A
were received in evidence, without objection, and
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—

189]

PLAINTIFFS' EXHIBIT No. 34.

WELLS-DICKEY CO.,

Minneapolis, Minn.

December 27, 1926.

Mr. Eng. Torstenson,

Sheridan County Treasurer,

Plentywood, Montana.

Dear Mr. Torstenson

:

As soon as we received your "Stolen Securities"

notice, we immediately sent a copy to the DAILY
BOND BUYER of New York City which has a

very large circulation among bond houses thruout

the United States. Copy of this notice was pub-

lished in their December 17, 1926, issue, which clip-

ping is enclosed herein for your inspection.

Very truly yours,

R. J. STALLMAN,
Divisional Sales Manager. [246—190]

PLAINTIFFS' EXHIBIT No. 34-A.

THE DAILY BOND BUYER.

Official Municipal Bond Notices.

STOLEN SECURITIES.

On November 30th, 1926, the County Treasurer

of Sheridan County, Montana, was held up and

robbed of the following listed securities:

Sheridan County, Montana, Coupon Bonds,

Dated April 1st, 1925, bearing 5i/4%.
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Interest and bonds payable at the office of County

Treasurer, Plentywood, Montana.

No. 1, 2, 3, 4, 5,—$1,000 each, due April 1st, 1930.

No. 6, 7, 8, 9, 10,—$1,000 each, due April 1st, 1931.

No. 16, 17, 18, 19, 20, 21, 22, 23, 21, 25,—$1,000

each, due April 1st, 1933.

No. 26, 27, 28, 29, 30, 31,—$1,000 each, due April

1st, 1934.

No. 56,—$1,000, due April 1st, 1935.

Sheridan County, Montana, Coupon Bonds, De-

nominations of $1,000 each, dated January 1st, 1914,

Optional July 1st, 1933, due January 1st, 1934.

Interest and bonds payable at the National Bank

of Commerce, New York, January 1st and July 1st.

Bonds lost are numbered: 139, 140, 141, 142, 143,

144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154,

155, 156, 157 and 158. Also bonds numbered: 133,

134, 135, 136 and 137, of the same issue.

Sheridan County, Montana, Coupon Bond, De-

nomination of $1,000, dated July 1st, 1915, Op-

tional January 1st, 1935, and due July 1st, 1935,

numbered 60. [247—191]

Sheridan County Warrants, as follows

:

No. 158, School District No. 69, $36.00.

No. 153, School District No. 69, $21.70.

No. 150, School District No. 69, $95.16.

No. 1352, School District No. 41, $126.00.

No. 1337, School District No. 41, $135.00.

No. 7495, General Fund, Roosevelt County, $78.34.

No. 1044, School District No. 28, Library fund,

$173.00.
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No. 147, School District No. 69, Library fund,

$95.16.

No. 152, School District No. 62, Library fund,

$15.04.

No. 1271, School District No. 41, Library fund,

$10.30.

No. 1288, School District No. 41, Library fund,

$1.50.

No. 1308, School District No. 41, Library fund,

$135.00.

No. 1325, School District No. 41, Library fund,

$135.00.

No. 1250, School District No. 41, Library fund,

$3.05.

No. 1248, School District No. 41, Library fund,

$7.46.

United States Liberty Bond, Second 414 of 1927-

42, $500.00.

Upon any of the above listed securities being dis-

covered or presented or offered for sale, please im-

mediately notify Eng. Torstenson, County Treas-

urer of Sheridan County, Montana, at Plentywood,

Montana, by collect telegram.

Plentywood, Montana, December 4th, 1926.

ENG. TORSTENSON,
County Treasurer, Sheridan County, Montana.

[248—192]

Q. There v^as a list which you had published of

stolen securities. Was it a true and correct list

of the bonds and securities published that were

stolen?
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A. It was true and correct as to all the bonds.

There was a printer's error, which showed in the

description of the warrants, showing them as li-

brary warrants. Library Fund Warrants instead

of warrants. It was a true correct statement of

the description of the bonds given. I have ob-

served all those bonds.

Q. Are you able to state whether they were pay-

able to bearer?

Mr. HURD.—We object to that. Under the law

the bonds have to be registered. He cannot issue

any bonds of this character without registering

them.

The COURT.—I will allow him to answer the

question as to whether they were bearer bonds or

not.

Q. What is your recollection as to that?

A. They were bearer bonds payable to bearer.

There were none of them past due at the time they

were stolen. I spoke about having a check regis-

ter from which I could show the description of the

securities which had been placed with me from

several banks.

Q. You stated before the recess that some of the

collateral at least was placed with you to guarantee

certain monies deposited in banks. Will you ex-

plan to the jury more in detail just how that was
handled ?

A. At the time those bonds were placed with me,

this [249—193] collateral for county deposits we
made two lists, or two duplicate lists of the bonds
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that is, we detailed the number of the bonds, how

many there were, and what the denomination was,

and all the information as to the bonds, and those

receipts or lists were signed both by the officer of

the bank and also by myself as County Treasurer.

Then the banks retained one of those lists and I

retained the other, and that was filed with the bonds

in the pouches of each bank and kept in the round

safe.

Q. Tell us how those securities came into your

possession as County Treasurer from this bank.

A. They came into my possession as other secur-

ities would that the bank placed as collateral.

Q. We are not all bankers. What I want to

know, just so that the jury will understand, just

how you came to have so many thousands of dol-

lars of bonds from the Dooley Bank ?

A. The law provides that before depositing with

any bank or depository, I must have securities that

will secure those deposits placed by the county in

the various banks, and for that reason in order for

a band to secure deposits, they must put up some

kind of collateral for security. In order to obtain

County Funds these bonds were placed with me as

collateral security money which I had turned over

to those various banks. The bonds were the prop-

erty of the banks. The various amounts which I

had deposited with the banks, and the collateral

which I had received were approved by the Board

of County Commissioners.

Q. Now, you testified some time ago, that you
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had checked [250—194] the records at the time

you made out the proofs of loss, and that the proofs

of loss were correct. For the purpose of the rec-

ord would you refer to Plaintiffs' Exhibit 27 being

the proof of loss which you made out and gave the

company and read into the record the securities

belonging to each bank which was solicited, that is,

the total face value. I don't care about the item-

ized list now.

A. The bonds of the Citizens' State Bank of

Dooley, Montana, being Sheridan County, Mon-

tana refunding bonds dated April 1, 1925, bonds

numbered 8 and 9 and 10, due April 1, 1931, and

bonds numbers 14 and 15 due April 1, 1932, and

bonds numbered 21, 22, 23, 24, and 25 due April 1,

1933, and bonds numbered 26, 27, 28, 29, 30 and 31,

due April 1, 1934, bearing interest at the rate of

five and one-quarter per cent, coupons payable

April 1st, and October 1st each year and the total

number of bonds placed by the Citizens State Bank
of Dooley, were sixteen of the par value of one thou-

sand dollars each, and with accrued interest

—

Mr. HURD.—Just a moment. I object to that.

The witness has been asked to describe the bonds.

He has described them. That answers the question.

WITNESS.— (Continuing.) The face value of

the bonds of the Citizens State Bank of Dooley,

were sixteen thousand dollars.

Q. What have you to say as to whether or not

as to the value of those bonds

—

Mr. HURD.—To that we object on the ground
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and for the reason that it does not suggest the cor-

rect rule of damages; no foundation for the evi-

dence.

Q. What was the actual market value of those

bonds on the [251—195] 30th dav of November,

1926?

Mr. HURD.—To which we object on the ground

and for the reason that the witness has not shown

himself competent to answer question.

The COURT.—Qualify him.

WITNESS.— (Continuing.) I have been County

Treasurer for about three years and a half. Prior

to that time I was engaged as a Deputy County

Treasurer. Prior to the time that I was engaged

as Deputy County Treasurer I was a Deputy

Sheriff for about a year. Prior to that I was en-

gaged in the mercantile business. During that

period of time I was not engaged in the banking

business; I was bookkeeper for a short time.

Q. And from your experience as a banker and

treasurer did you have occasion to know of a sale

and purchase of bonds similar to the bonds which

were stolen "?

A. Well, I had investigated the value of the

bonds. I knew of bonds being sold and purchased

during that period of time by bond buyers.

Q. For how long a period of time?

A. Oh, not very long. I knew of Sheridan

County Bonds being sold and purchased. I knew

at what price they were sold. I do not know of

other securities being sold of similar nature. I
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occasionally observed the quotations from the stock

reports of the sale of bonds.

Q. Now, from your experience along those lines

were you able and are you able to state now, what

was the market value of those bonds on the 30th

day of November, 1926? At Plentywood, Mon-

tana?

Mr. HURD.—To that we object on the ground

and for the reason [252—196] that it calls for

a conclusion of the witness as to his own capacity

along that line.

The COURT.—I will overrule the objection.

Let it go in for what it is worth. Answer that yes

or no.

A. Yes.

Q. What was the value of these bonds placed

in your custody by the bank at Dooley concerning

which you have just testified on that date at Plenty-

wood?

Mr. HURD.—To which we object on the ground

and for the reason that there is no foundation

for it. The witness has not shown himself com-

j)etent to answer it. It does not suggest the rule

of damages.

The COURT.—Overrule the objection.

A. The bonds?

Q. Just give us the figures.

A. $16,781.10. That includes accrued interest

at that time and premiums. Outside of the Se-

curity State Bank at Dooley, I had security from

the Securitv State Bank of Outlook, Montana,
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placed with me as collateral security on that date.

Those securities were Sheridan County Montana,

refunding bonds, dated April 1, 1925, bonds num-

bered 6 and 7 due April 1, 1931; bonds numbered

11, 12, and 13 due April 1, 1932, and bonds num-

bered 16, 17, 18, 19, and 20 due April 1, 1933, bear-

ing interest at the rate of 5^/4 pei" cent; coupons

payable April 1st and October 1st, each year, be-

ing ten bonds having a face value of ten thousand

dollars.

Q. Do you know what the reasonable market

value of those bonds was at Plentywood, Montana,

on the 30th of November, 1926? [253—197]

Mr. HURD.—Same objection as was presented

when first brought up, and we ask that it stand

to all this testimony relating to value.

The COURT.—All right.

A. I do.

WITNESS.— (Continuing.) The value on that

date was $10,456.20; that includes interest and pre-

miums. The Farmers and Merchants State Bank
of Plentywood, Montana, had bonds deposited there

under the same circumstances for the same pur-

poses. They had deposited there Sheridan County,

Montana, refunding bonds dated April 1, 1925, due

April 1, 1930, bearing interest at the rate of 5^
per cent, coupons payable April 1st and October

1st each year, and being bonds numbered, 1, 2, 3,

4 and 5, having face value of one thousand dollars

each, total of five thousand dollars.

Q. And what do you know what the market
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value of those bonds were at Plentywood, Montana,

on 30th day of November, 1926?

Mr. HURD.—Same objection as to this evidence

as was interposed to similar evidence when it was

first offered.

The COURT.—Same ruling.

A. I do. The value was $5,158.35.

Q. Now, outside of the securities which were

deposited by these three banks, what other securi-

ties, if any, did you have in the office of the County

Treasurer, at Plentywood, at the time of the rob-

bery?

A. I had twenty bonds that were the property

of Sheridan County, Montana. They were Sheri-

dan County, Montana, funding bonds. The face

value was twenty thousand dollars.

Q. Do you know what the value of those bonds

were at [254—198] Plentywood, Montana, on

the 30th day of November, 1926.

Mr. HURD.—Objected to on the same ground

as heretofore.

The COURT.—The market value?

Mr. BABCOCK.—The market value.

The COURT.—Same ruling.

A. Their market value was $22,192.20. That

did not include that five hundred dollar Liberty

Bond to which I referred.

Q. And what was the description of that Liberty

Bond. I will ask you, by the way, if that Liberty

Bond was a bond placed in your possession as col-
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lateral security by the Farmers and Merchants

State Bank of Plentywood?

A. It was a second Liberty Loan Bond, bearing

four and a quarter per cent, expiring in 1942.

Q. And was that bond in addition to the five

thousand dollars worth of bonds that you have

testified to before that was placed with you as col-

lateral security by the Farmers and Merchants

State Bank at Plentywood? A. Yes, sir.

Q. Do you know what the value of that Liberty

Bond was, at Plentywood, Montana, on the 30th

day of November, 1926?

Mr. HURD.—We object on the ground that the

witness has not shown himself to testify; no

foundation for the evidence; does not tend to sug-

gest the correct rule of damages'?

A. The market value with accrued interest was

$511.82.

WITNESS.—(Continuing.) From an examina-

tion that I made I determined that School War-
rants were stolen at that time. My proof of loss

shows correctly the School Warrants that were

stolen. I ascertained that from records that were

[255—199] obtainable at that time. I will read

into the record the list of the school warrants that

were stolen at that robbery. Warrant No. 158

issued by School District No. 69, registered May
13, 1926, face amount |36.00 interest accrued

—

Q. Don't bother about the interest accrued, just

shorten it up by stating the interest later in a total

amount.
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A. And warrant No. 153 issued by School Dis-

trict No. 69 registered April 9, 1926.

The COURT.—I don't think that is necessary.

How many have you of these to read over*? It

is not necessary.

Mr. BABCOCK.—I think the number and

amount is all.

The COURT.—I think you better give the num-

ber and amount. I think that is sufficient.

A. No. 153, $21.70; No. 150, School District 69,

195.16; No. 149, School District 69, $95.16; No. 152,

School District 69, $15.04; No. 1044, School Dis-

trict 28, $173.00; No. 1352, School District 41,

$126.00; No. 1337, School District No. 41, $135.00;

No. 1271, School District 41, $10.30; No. 1288,

School District 41, $1.50; No. 1308, School District

No. 41, $135.00; No. 1325, School District 41,

$135.00; No. 1250, School District 41, $3.05; No.

1248, School District 41, $7.46.

Q. What was the total face value of those war-

rants, school district warrants?

A. Well, there is also included a general fund

warrant of Roosevelt County. The amount of that

warrant was $78.34. The total value of those

school district warrants, and that warrant, the

face value was $1,067.71. I know what the market

value of those warrants were at Plentywood, [256

—200] Montana, on the 30th day of November,

1926.
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Q. And state what the market value was at that

time and place?

Mr. HURD.—To which we object on the ground

that the witness has not shown himself qualified

to answer the question. And there is no founda-

tion for the evidence; and that it does not suggest

the proper rules of damages.

The COURT.—Overruled.
A. They were worth with accrued interest

$1,114.03.

WITNESS.— (Continuing.) From the records

available at the time I made out that report of loss,

I was able to determine accurately the amount of

money and cash which was stolen from the Treas-

urer's office when I was county treasurer on the

30th day of November, 1926; that amount in cash

was $45,651.70.

Q. I will ask you to explain to the jury, if you

can, how it came about that you had that much

cash on hand at that particular time?

A. Well, the banks were filled ; they had no more

room in these banks for deposits, so for that rea-

son any accumulation of cash in the office were

kept in the safes over and above what the banks

were qualified to receive in deposits. I had not

been authorized by the Board of County Commis-

sioners to de]30sit any public monies in any bank

outside of the county. I stated that different rep-

resentatives of the National Surety Company were

at Plentywood for some time immediately follow-

ing the robbery, and making examinations of the
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records of my office, and the various offices in

Sheridan County. [258—201]

Q. And was any statement made to you by any

officer or officers of the National Surety Company

during any of that period of time that the policies

of insurance concerning which you have testified

to were invalid, or were not in force.

Mr. HURD.—We object to that on the ground

and for the reason that there is no foundation for

it; not relevant or material to any issue; it is not

shown that anybody connected with the company

had authority to make any statements concerning

the validity of the policies, or the invalidity of the

policies.

The COURT.—Let him answer. Overrule the

objection.

Q. Did any of those representatives of the com-

pany who were in Plentywood the first part of

December, 1926, ever make any statement to you

at any time to the effect, or intimate that these

policies of insurance were not in force.

Mr. HURD.—We renew our objection the

ground previously stated.

The COURT.—Overruled.
A. No, sir. The first time that I had any

intimation or information that the policies had

been cancelled, or were to be cancelled was about

the 23d or 24th day of December, 1926. I received a

registered notice from the National Surety Com-

pany of New York which contained such informa-

tion. Having been shown Plaintiffs' Exhibit 35,
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that is the notice which I just referred to in my
testimony, which I received from the National

Surety Company. I received that in the ordinary

course of mail addressed to me at Plentywood.

Having been shown Plaintiffs' Exhibit 35-A that

is the envelope which contained this notice marked

Plaintiffs' Exhibit 35. Outside [259—202] of

the mark made by the reporters, these exhibits are

in the same condition as when received by me.

Whereupon Plaintiffs' Exhibits 35 and 35-A

were received in evidence, and are in words and

figures as follows, to wit, without objection. [260

—203]

PLAINTIFFS' EXHIBIT No. 35.

CANCELLATION NOTICE.

NATIONAL SURETY COMPANY,
115 Broadway, New York,

12/20/26, 192—.

To Eng. Torstenson, County Treasurer, Plenty-

wood, Montana.

In accordance with the right reserved in Bur-

glary Policy No. B-127631 issued in your behalf,

effective on the 8th day of Nov. 1926 said policy is

hereby cancelled, said cancellation to become ef-

fective 12/31/26, at noon.

Yours very truly,

NATIONAL SURETY COMPANY,
A. HARRIS,

Burglary Department.

MHiDirect.
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PLAINTIFFS' EXHIBIT No. 35-A.

After five days return to

National Surety Company

115 Broadway, New York, N. Y.

Via Air

Registered

1395556

Eng. Torstenson,

Plentywood,

Montana.

Return receipt requested.

Fee paid. [261—204]

WITNESS.— (Continuing.) I received Plain-

tiffs' Exhibits 35 and 35-A on or about the 23d

day of December, 1928, or the following day. Hav-

ing been shown Plaintiffs' Exhibit 36, that is the

other cancellation notice concerning which I have

just testified. Having been shown Plaintiffs' Ex-

hibit 36-A, that is the envelope in which Plaintiffs'

Exhibit 36 was received. Outside of the mark

made by the reporters, they are in the same condi-

tion as when I received them.

Whereupon Plaintiffs' Exhibits 36 and 36-A

were received in evidence, without objection, and

are in words and figures as follows, to wit : [262

—

205]
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PLAINTIFFS' EXHIBIT No. 36.

CANCELLATION NOTICE.

NATIONAL SURETY COMPANY.
115 Broadway, New York,

12/20/26.

To Eng. Torstenson County Treasurer, Plenty-

wood, Montana.

In accordance with the right reserved in Bur-

glary Policy No. B-139251 issued in your behalf,

effective on on the 8th day of Nov. 1926, said policy

is hereby cancelled, said cancellation to become

effective 12/31/26, at noon.

Yours very truly,

NATIONAL SURETY COMPANY,
A. HARRIS,

Burglary Department,

mh :direct.

PLAINTIFFS' EXHIBIT No. 36-A.

NATIONAL SURETY COMPANY.
115 Broadway, New York, N. Y.

Registered.

1395557

Via Air

After five days return to

National Surety Company

115 Broadway, New York, N. Y.

Eng. Torstenson,

County Treasurer,

Plentywood, Montana.

Return Receipt requested.

Fee paid. [263—206]
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WITNESS.— (Continuing.) The receipts of

these letters were the information that I ever re-

ceived that those policies were to become cancelled.

Cross-examination by Mr. HURD.

The vault in which the two safes were kept was

not very wide.

I should judge about six feet wide, more or less.

Q. And it was how deep?

A. Well, I think it would be a little deeper than

that.

WITNESS.— (Continuing.) In that vault were

contained these two safes. One safe I call the

square safe. The is the safe No. 1 referred to

in the policy, that is the square safe. Safe No. 2,

referred to in both policies is the round safe, round

compartment safe. The vault's door opens into

the main room of the Treasurer's office.

Yes, right the other side of the frames, inside

the main door, there was another iron door. That

is, when you open the large door of the vault you

enter into another door, which is made out of sheet,

or sheet metal, or something of that kind. The

outside door of the vault locks and unlocks by a

combination. The sheet steel door had a lock

with a key. I locked that with a key. [264—207]

You see, they open in the center, a door on each

side, there were really two .parts of the door that

met in the center of the sheet metal door, and the

width of those doors were not much wider than

the partition between the inside door and the safe
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door, so that those doors could be practically

opened on the inside and the outside door still be

closed. The sheet metal door which was inside the

main vault doors opened outward the same way as

the vault door. When you got inside of those

two doors, safe number 1, the square safe, was just

as you came in on the left side; the square safe

was almost flush with the door there. There was

some silver taken out of safe No. 1. I don't know
the exact amount of silver taken. I believe that

was all that was taken out of that safe. The claim

for silver is included in the total amount. The

daily cash statement will show the amount of silver

that there was in safe No. 1 for the day before.

The burglar proof safe that I was talking about

this morning was safe No. 2, referred to in the

policies as such. I believe that safe was a manga-

nese iron or cannon-ball, as we usually term them.

One of the compartments of that safe was in Hhe

rounded portion of it. The safe came up from

the floor on a solid pedestal. There was a sort of

a base with rollers under it; then came up a solid

pedestal and branched out into a cannon-ball. All

the compartments in the safe were inside of [265

—208] what we call the cannon-ball portion.

That safe had in it two compartments.

It was supposed to be a burglar proof safe. It

had a door closing over it inside of the safe itself.

And that had a combination for the purpose of

opening it. That combination was in the middle

(indicating) in the middle below, that would be
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down in this direction of the compartment some-

where. When I worked that combination I lifted

up a flap. There was no drawer inside of that.

This upper portion, as soon as I opened the outside

door, the screw door, I was in that portion (indi-

cating). There was no steel flap of any kind over

it.

Q. Did I understand you correctly to say that

you never followed the practice of locking the door

over the money compartments ?

A. No, we usually locked it if we had a large

amount of currency in there.

WITNESS.—(Continuing.) On the 30th day

of November all of the currency which I saw was

taken from me was taken from that lower compart^

ment; the gold was in there, but not the silver. \

have a way of estimating pretty closely the amount

of [266—209] silver that I am discussing now as

coming out of Safe No. 2. Having looked at De-

fendant's Proposed Exhibit No. 37, that is our

daity cash balance statement running from the 3d

of Januray, 1925, down to November 30th and De-

cember 1, 1926. I will turn to page 103 of the

book from which I can say how much silver was

taken out of safe No. 1.

(Whereupon said page was marked Defendant's

Exhibit 37-A.)

Looking at Exhibit 37-A, there was fourteen hun-

dred dollars in silver taken from safe No. 1, the

square safe. I don't know how much was taken

from Safe No. 2. I have no way of telling exactly
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from mv books how much was taken from Safe

No. 2. There was $320 taken in gold from Safe

No. 2. There was no gold in Safe No. 1; there

was no currency taken from Safe No. 1. I cannot

give the exact figures from here as to how much
currency was taken from Safe No. 2 on November

30th, about forty-four thousand dollars. That was

not all the currency there was taken out of the

Treasurer's office that day; this is the balance on

the 29th. This is what was on hand on the 29th,

that is the day before the robbery. In addition

to the currency shown here there was also taken

currency taken in on the 30th. I haven't any way
of telling this jury exactly how much currency

was taken out of Safe No. 2 on the 30th of Novem-

ber 1926; it was what was in there on the 29th,

the day before, and in addition thereto the currency

that was taken on the 30th. On the 29th there was

forty-four thousand dollars in even money, cur-

rency only. On November 30th approximately all

the cash I took in the Treasurer's office, including

currency gold and silver was $3,723.38; that is

about the amount. I counted the money on the

29th of November, the currency,—I did not count

the [267—210] currency on the 29th of Novem-

ber ; I don't think I counted it on the 28th. I didn't

count it on the 27th, nor on the 26th, I don't believe

I counted it on the 26th. I can't remember as to

when I did count it last. I haven't any recollection

as to counting that money during that entire period

from the 8th of November on until after the alleged



300 National Surety Company

(Testimony of Eng Torstenson.)

robbery ; it is pretty hard to remember at this time,

two years afterward.

Q. Well, as a matter of fact, of your own personal

knowledge Mr. Torstenson, you don't know and

cannot say to this jury that there were forty-one

thousand dollars on the 29th of November, 1926,

or fifty dollars, can you, of your own personal

knowledge ^

A. I do know there was that much there.

Q. You had not counted that money for a month

or more, had you'?

Q. And you had not counted that silver, if there

were any, in safe No. 2, from,—for months had you ^

A. Well, there were no months.

Q. For weeks?

A. There was no weeks, either, because

—

Q. Never mind and "because." When did you

last count the silver in that compartment? [268

—

211] A. I can't tell the definite date.

Q. And you would not venture a guess that it

had been during the month of November, 1926,

would you ?

A. Yes, it was verified during the month of

November. I am quite sure it was verified during

the month of November. I can't state the date.

I cannot say the exact date we did check up on the

currency and silver in there.

Q. Well, you don't even mean to tell me, do you,

that you counted it all in the month of November?

A. Well, if I can explain, I will tell you how,

—

Q. You may explain to your counsel. Did you
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or did you not count that silver during the month

of November? A. I am quite sure I did.

Q. Is that all the answer you can make?

A. Well, yes, I can't state any more definitely.

I counted the gold whenever we verified the rest

of the stuff. I know that it w^as verified w^hen the

Examiner was there. The Examiner was there on

the 23d or 24th day of September, 1926. That Ex-

aminer was Fred E. Williams. There had been no

Examiner in my office from approximately around

the 23d or 24th of September, 1926, until Mr.

Latham came in there on or about the first or second

of December.

Q. And the last time that you know of these dif-

ferent forms of money being verified in your chest

or vault, or safes, was when Fred Williams checked

your office, was it not %

A. It was verified after that several times. I

<cannot give the date. I verified it, and at times

my deputy. I cannot give the dates, the exact

times, that my deputy did. [269—212] I can't

remember now two years afterward. I made it

a practice in my office as County Treasurer of find-

ing out at the close of business every day what

monies I had in my office and knowing that I had

them. When I verified it, as I say I did, I made
some entry in my books that it had been verified at

that time.

Q. Can you turn here and show me then on what

date you verified the amount of currency, silver
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and gold that you had on hand in the month of

November ?

A. I can't tell as to the exact date of it because

there is no special indication that would show.

Q. Nothing to show when you checked, that is

true, is it?

A. There is no special mark to show what date

the money was checked.

Q. All you know about what money you had on

hand is the fact so much was taken into your office

say during the month of November through collec-

tion of taxes, licenses, and whatever you did collect,

and there were book entries, made, that is correct,

isn't it? A. That isn't all, no.

Q. So far as your personal knowledge goes in

trying to convey any definite idea as to the amount

of money which was in the chest about which we

are talking now, you haven't any definite idea ex-

cept that you have some book entries, isn't that so?

A. I have a definite idea, but I can't tell you the

exact date they were verified.

Q'. If you did not count it on November 30th,

when did you count it? You didn't have forty-one

thousand dollars, did you? [270—213]

A. I certainly know we had forty-one thousand

dollars there.

Q. You simply know that because some entries in

your books show that?

A. No, not only that. I know that the money was
there.

Q. Didn't I understand you correctly that you
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did not count this money the 30th, 29th, 28th, 27th,

26th, 25th, 24th, I understood you correctly on that,

didn't I?

A. I did not count which was in the round safe,

which was never touched from day to day, no.

Q. Let us investigate that matter a little, Mr.

Torstenson. You had a practice dow^n there, did

you not, extending back for a long period of time

prior to as well as after Mr. Williams checked your

office of going over to the depository banks, or of

sending over and getting Treasurer's checks cashed,

and putting that cash in your safe No. 2, didn't

you?

A. I didn't go over to the banks, but sometimes

they came to me.

Q. Well, you took the mone}^ took currency, from

time to time, starting back as late as August 28th

with $227.83 on hand, and gradually accumulated

cash in your office until you got what was in the

neighborhood of forty-five thousand dollars. That

is so, is it not?

A. Yes, getting currency from the banks extends

back as long as I was in the office. That is a fact.

Q. Then your books here likewise shows the

amount of actual cash which you drew out of the

banks going back to that item of August 28th when
you had only $227.83, and coming on down to the

29th or 30th of November, don't they?

A. It shows the amount of cash on hand, yes.

[271—214]

Q. Substantially all of the money which you claim
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was taken out of safe No. 2 was money which you

had heretofore taken out of the bank and ac-

cumulated and put in that chest, isn't that so?

A. No, not all of it.

Q'. The greater portion of if? A. No.

Q. Have you any way of telling me whether my
figures that you took in cash on the 30th of Novem-

ber, 1926, are correct, that is, the $3,723, and some

odd cents'?

A. If you will give me the daily statement book

there.

Q. Is this it, Exhibit 37 for the defendant?

A. Yes.

WITNESS.—What date do you refer to?

Q. I refer to the 30th day of November, 1926.

That is the date you say the burglary occurred or

robbery occurred?

A. What was the other date you gave me there ?

Q. The only date I am asking you about now is

November 30, 1926, and I am asking you if it is

not a fact that my figures showing $3,723 is all the

money you took in, if they are correct ?

A. Approximately correct.

Q. Approximately correct. So that whatever

money was in that chest on the 30th of November,^

had largely been accumulated and put in there by

withdrawing monies from the banks on your checks,

had it not? A. Partly.

Q. Partly does not explain. What have you got

to say about it accurately? You have your book?
A. Well, the records will show. [272—215]
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Q. All right, turn to the record which will show

and tell the jury about it ; they are interested in this

matter and want to get it down to a certainty.

A. Approximately half of that money was with-

drawn from the bank.

Q. Let us not be ''approximate" about it. Either

you know or you don't know. You have a way of

determining it, and w^e have not. What I am ask-

ing him now, is, having started with $227.83 in

August, he acknowledge he got all of this money,

he says he had on hand on November 30th, into his

chest, then he answered me that about approxi-

mately half of it had been taken out of the banks.

I want him to give me definite figures about it so

the jury will have something

—

The COURT.—You mean from the 20th of Au-

gust on down to the 30th of November ?

A. Yes, your Honor.

The COURT.—Very well, do you understand?

A. I will have to go to the record.

Q. How much you took out of the banks is what

I am getting at ?

A. The check-book wdll show it. I will get that

for you tonight. I will have it here when you come

back to court in the morning.

Mr. HURD.—Very well, if you will do that, I

will pass to [273—216] some other points. If

I may revert to this particular point in the cross-

examination, if your Honor please.

The COURT.—Yes.
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Q'. Now, as I understand you, Safe No. 2 had a

time lock on it ? A. It did.

WITNESS.— (Continuing.) That time lock was

set for the safe to open every day at some period

during the day. On November 29th, if I remember

rightly, the time-piece on the safe was set so as to

throw the combination, set to open about three or

four o'clock in the afternoon. I cannot remember

exactly whether it was three or four o'clock. I did

not have any regular practice about it. I set it

different times for different days. There was ab-

solutely no fixed rule in my office as to when this

time clock safe should be opened by the apparatus

which opens it.

Q. Well, did you go to that part of the equipment

of the safe and work with it every day so as to get

it to open on a certain time on that day •?

A. No, it was set whenever it was closed the pre-

vious day; usually set then to open sometime the

following day. Whenever the safe was closed on

a certain day it was set to open the next day at

some certain time when I thought it might be

needed ; when I thought it might be necessary to put

in more money or whatever was necessary. I stated

on my direct examination that I accumulated some

money from time to time or from day to day, and
put that in safe number 1.

Q. And that at some time or other you adopted

the policy of removing it from safe No. 1 and get-

ting it over to safe No. 2? [274—217]

A. No. 2 is the round safe ?
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Q. Yes, the round safe. Let's not get mixed up

on that.

A. Yes, we were carrying the accumulation of a

day usually the afternoon, or some time during the

day, put it in the round safe.

Q. How much would usually accumulate in safe

No. 1 before you made the transfer to safe No. 2 ?

A. Well, that would all depend. Some days it

might be heavy and other days not so heavy de-

pending on how much business we were doing.

Q. Would you go sometimes three or two days

without transferring the money from safe No. 1,

or your cash tray or whatever kind of receptacle

you carried it into safe No. 2?

A. Sometimes there might not be any currency

accumulate to put in there.

Q. And would your safe No. 2 open at some time ?

A. We would always set it opening the next day

;

the time lock was always set in the evening:, at

least, at the end of the day's business, yes.

Q. Whether you had the safe open or not you

set the time lock to operate at a certain time?

A. We would always before we closed the office

of a night, we would always, I would always open

the safe and set the time lock again for the next

day; whether I put any money in or not. The big

door to the safe was what we call a screw door. It

had grooves to it, that fitted into the safe proper.

Before we got it closed I think we had to make a

little over one half turn. I say this alleged robbery

occurred sometime between five forty-five or five
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fifty [275—218] o'clock in the evening of K'ovem-

ber 30, 1926. On November 29, the time clock was

set in this safe to open sometime during the after-

noon; I don't remember what time during the after-

noon; I don't remember how long the safe had

been unlocked so far as the time lock would do

this work before that particular hour. I don't

think I had been in the safe on the 30th. Miss

Hovet, my deputy, had the combination to the safe.

On November 30, 1926, I don't believe the flap

was locked, I don't believe that it was.

You take most of the year we didn't have no

money in there to speak of, then we usually used

just the main door to lock it.

Q. It is a fact, is it not, that none of the currency

taken and none of the gold and silver taken on the

night of November 30th was protected by that flap

or door with the combination lock, was it not?

A. Well, it was open when the robbers went in

there because the safe was open.

Q. And likewise the outside door of that safe was

open? A. Yes, you can never

—

Q. And your vault door was open, it is true?

[276—219] A. Yes.

Q. And was safe No. 1 in any part of it whence

the silver was taken as you say unlocked?

A. Well, we were just putting the stuff away,

and the door might have been closed, but I don't

think it was locked, no.

Q|. In other words, all of the different doors, the

vault, safe No. 1, and safe No. 2 were either stand-
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ing wide open or were unlocked so that anybody

could walk in and pick up the money, were they not?

A. They were open then because we were just

putting the business of the day away. They were

open. The money was taken out of this burglar

proof chest during the time that all the doors to

that safe and the door into the vault were open.

AH of the securities which I say I lost were taken

from the upper compartment of this safe, up in

there (indicating). When I had the combina-

tion turned so the safe would be locked, the outside

door was burglar proof, so far as I know. Under

those conditions if the securities were in there when

the outside door was closed, they would be in a

burglar proof compartment. All of these securities

which I say I lost were taken out of this upper

compartment. That includes all of these deposits

from the bank, the bonds and warrants from the

banks, and all that Sheridan County loss.

Q. Likewise at the time these burglars, which you

say entered there, that compartment was wide open,

so that anybody who wanted to, could go in there

and pick out the securities?

A. Anybody who wanted to could not go in there

and pick [277—220] them up, no.

Q. If they got in there, there would be nothing

to hinder them from going in and picking them up ?

A. They would have to take them forcibly if

they did. I did not go and scrutinize these securi-

ties every day.

Q. Well, we will get at the matter in a little dif-
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ferent way, so as to get something definite about it.

Under Schedule Gr, from which you were reading a

while ago, you told us that there were sixteen bonds

of Sheridan County which were refunding bonds

of the face value of a thousand dollars each de-

posited with you by the Citizens State Bank of

Dooley. When did you see those bonds before No-

vember 30, 1926, to know that those same bonds

were in the upper compartment of safe No. 2 ?

A. I would see them every day that I opened the

door. I told you a while ago that I had them in a

pouch.

Q. Was the pouch locked?

A. No, it was in an envelope. It was not sealed,

there was a rubber ban/r around it. I don't know

how to describe the envelope exactly, it was anyway

some kind of a container.

Q. Are you willing definitely that Bond 26 for

one thousand dollars issued by Sheridan County on

the first day of April 1925 was in that safe on the

30th day of November %

A. May I see that schedule, please, schedule of

proof of loss. I haven't the one you were reading

from, I have not got that, I don't know which it

was.

Q. Now it is a fact, is it not, that you have no

personal knowledge of that matter, but have testi-

fied merely on the theory that some such bonds as

these were delivered to you [278—221] at some

time?

A. I am testifying under knowledge that those
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bonds were there at the time of the robbery. These

bonds came into my possession as County Treasurer

in the spring of 1926, or in the summer,—1925, I

mean, summer of 1925, spring or sunmier of 1925.

I don't remember that in the month of November,

1926, I examined the pouch that I say these bonds

were in so as to turn out the contents and see what

was in it. I remember that I made a check to de-

termine that they were still there. I know they

were all checked when Mr. Williams was there.

That is the last time that I have any knowledge of

anybody checking up this particular group of bonds

deposited by the Citizens State Bank of Dooley; I

could not give any date. I want to be understood

as saying that I did check them myself several

times. In speaking of the check made by Mr. Will-

iams, I certainly did help him do the checking at

that time.

Q. You took out all these pouches, and emptied

out the contents, and there was a check made?

A. There was. After Mr. Williams left there, I

cannot remember that I paid any further attention

to these bonds at all. The same is true of the group

of bonds which I say were deposited by the Security

State Bank of Outlook, ten in nmnber, being re-

funding bonds the same is true of the groups of

bonds as being funding bonds of Sheridan County

number 139 to 153 inclusive and twenty in number.

I can't remember that I checked them after Mr.

Williams was up there in September, 1926.

Q. Don't remember anything about that. Is the
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same true of the refunding bonds, Numbers 1, 2,

3, 4, and 5 of [279—222] a thousand dollars de-

nomination, deposited by the Farmers and Mer-

chants State Bank of Plentywood?

A. That is the general

—

Q. You don't know a thing about those bonds

after Mr. Williams left there, do you?

A. I certainly do know, but I can't give any

date

—

Q. You understand the distinction between know-

ing a matter of your own personal knowledge and

concluding that they were there by reason of some-

thing that has come into your mind and was en-

tered into your books. Don't you. You under-

stand what I am getting af?

A. I don't know as I do.

Q. A man learns a fact, if I may explain to you,

by seeing touching, smelling, tasting or hearing.

That is the way he has of acquiring personal knowl-

edge. A. Yes, sir.

Q. On the 30th day of November you did not

have any such knowledge as to whether these bonds

were in that safe or not, did you ?

A. Well, I could see they were there in the upper

compartment.

Q. Well, can you pick up a jacket, file cover, and

look at it and tell what the contents of it are?

A. Not that kind of a cover, no.

Q. Well, can you pick up an ordinary envelope

that is used?

A. No, not an ordinary envelope.
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Q. The truth of the matter, to be perfectly fair

with me, is that you haven't any personal knowl-

edge as I have explained it to you, as to whether

those bonds were in the compartment on the 30th

of November, 1926, isn't that the exact fact?

A. I know they were there. [280—223]

Q. You understand fhat I am getting at?

The COURT.—Mr. Hurd, I think you have gone

far enough with that. He says he knows they were

there. He says they were there on account of the

jackets. You will have to stop. He has told you

several times.

WITNESS.—(Continuing.) As to the kind of

jackets that the bonds of Sheridan County Num-
bers 139 to 158 were enclosed in, it was in a paper

folder about this long (illustrating), and the bonds

were about this long (illustrating), so the paper

folder did not extend over the end of the bonds,

and you could tell that the bonds were there because

they extended beyond the end of the folder ; by look-

ing at them. The group of warrants which were

deposited by the Farmers and Merchants Bank of

Plentywood were also enclosed in a jacket. You
could not see them on the outside of these paper

folders like you could the bonds. The Liberty

Bond put up by the Farmers and Merchants State

Bank of Plentywood, which was a five hundred dol-

lar Liberty Bond, was kept with the warrants of

the Farmers and Merchants State Bank in the same

kind of folder; it was the same kind of folder that
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you could not see the warrant sticking through the

end of the folder.

Q. Tell us whether or not these five one thousand

dollar bonds put up by the Farmers and Merchants

State Bank of Plentywood, were endorsed to you

as Treasurer?

A. They were endorsed as a receipt for them.

[281—224]

WITNESS.— (Continuing.) The Liberty Loan

Bond was not endorsed, except on the receipt; thej^

were not endorsed on the face or back of the bonds.

All the warrants that were pledged by the Farmers

and Merchants State Bank of Plentywood, were en-

dorsed to me. I don't know that they were en-

dorsed payable to Eng Torstenson, Treasurer of

Sheridan County, just a blank endorsement; I don't

remember exactly. I don't remember what the en-

dorsement was. The bonds put up by the Security

State Bank of Outlook, ten in number, there was no

endorsement on the bonds. The sixteen bonds that

came from the Citizens State Bank of Dooley were

not endorsed on the body of the bond. I did not

deposit any currency in any bank on the 30th day

of November, 1926. I did not deposit any currency

or silver; I might have deposited checks, without

looking up the record. The Biba State Bank rec-

ord will show it. I will have to look up the record

to find out whether I deposited any money out of

the Treasurer's office on the 29th of November.

Q. To save time I don't want to go through all

those bank records, what I want to get at, your
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bank records in your office, showing how much you

deposited in the depositories on November 30th, and

a few days prior thereto?

A. Yes, but each bank has a separate ledger

there.

Q. Oh, you carry a separate ledger for each

bank? A. Yes.

Q. You don't throw it into your general ledger

at all?

A. It is shown here in daily cash statements.

Q. Does it show money?

A. It shows the total balance carried in the

bank.

Q. What I am getting at is the money that you

deposited [282—225] in these different banks on

different dates?

A. Do you mean money or checks?

Q. I mean money.

A. Well, there were checks deposited there on the

29th.

Q. I am trying to find out about the money?

A. Well, isn't that money?

Q. A check is a check.

A. Well, there was no money deposited on the

29th, I am sure of that, or 30th either, that is cur-

rency. No currency or no money, currency, gold

or silver, and I don't think there was any deposited

on the 28th.

Q. How long has it been prior to November 28th

since you deposited any money in any of the de-

pository banks of Sheridan County?
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A. Well, I don't remember exactly without go-

ing to the records.

Q. Have you any records anywhere that will

show?

A. Yes, it has been quite a while— [283—226]

When we suspended yesterday afternoon, you

were inquiring of me as to the amounts of money

which I had deposited in any of the depositary

banks. I looked up that information. There had

not been any currency deposited as far as I could

find out up to the 13th day of October 1926, when

a deposit was made in the Riba State Bank of $7,-

000 in currency. From August 28, 1926, to Novem-

ber 30, 1926, I deposited in the depository banks

of Sheridan County in money on October 13, 1926,

the sum of seven thousand dollars. That is the

only deposit of currency made during that period.

1 remember that in the course of my cross-examina-

tion made yesterday afternoon, when you got to the

point of trying to ascertain the amounts of money

that I had withdrawn from my depository banks

on my checks, I said that I could produce the data

this morning. Having examined defendant's Pro-

posed Exhibits 38 and 38-A to 38-1, I know what

those are ; they are checks. The signatures appear-

ing on those checks are my genuine signatures.

The handwriting filling in certain blanks is my
handwriting excepting on one check, and I know

whose handwriting that is.

Whereupon Defendant's Exhibit 38 and 38-A to

38-1, inclusive, were received in evidence, and are
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in words and figures as follows, to wit: [284

—

227]

DEFENDANT'S EXHIBIT No. 38.

No. 3207.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.,

August 23rd, 1926.

Pay to the order of Riba State Bank, $500.00

Sheridan County, $500.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Aug. 28, 1926.)

DEFENDANT'S EXHIBIT No. 38-A.

No. 3221.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.,

Aug. 28th, 1926.

Pay to the order of Riba State Bank, $1000.00

Sheridan County, $1000.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank, 92-144.

Plentywood, Montana.

(Paid Aug. 28, 1926.)
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DEFENDANT'S EXHIBIT No. 38-B.

No. 3222.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.,

Aug. 28th, 1926.

Pay to the order of Farmers & Mer-

chants State Bank, $500.00

Sheridan County $500.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Aug. 28, 1926.)

DEFENDANT'S EXHIBIT No. 38-C.

No. 3243.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.

Sept. 3rd, 1926.

Pay to the order of Riba State Bank, $500.00

Sheridan County $500.00

[285—228]

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Sept. 3rd, 1926.)



vs. Sheridan County, Montana, et al. 319

DEFENDANT'S EXHIBIT No. 38-D.

No. 3256.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.

Sept. 8tli, 1926.

Pay to the order of P. J. Aklestad, $1500.00

Sheridan County $1500.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Sept. 8th, 1926.)

DEFENDANT'S EXHIBIT No. 38-E.

No. 3303.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.

Sept. 20th, 1926.

Pay to the order of Riba State Bank, $2500.00

Sheridan County $2500.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Sept. 20th, 1926.)
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DEFENDANT'S EXHIBIT No. 38-F.

No. 197.

Eng. Torstenson, County Treasurer Sheridan

County, Plentywood, Mont.

Sept. 4tli. 1926.

Pay to the order of Farmers & Mer-

chants State Bank, $1000.00

Sheridan County $1000.00

ENG. TORSTENSON,
County Treasurer.

To Farmers and Merchants State Bank 93-290.

Plentywood, Mont.

[286—229]

DEFENDANT'S EXHIBIT No. 38-0.

No. 3590.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.

Nov. 22nd, 1926.

Pay to the order of Riba State Bank, $710.00

Sheridan County. $710.00

ENO. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Nov. 22nd. 1926.)
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DEFENDANT'S EXHIBIT No. 38-H.

No. 3553.

Eng. Torstenson, Treasurer Sheridan County,

Plentjnvood, Montana.

Nov. 16, 1926.

Pay to the order of Riba State Bank, $6000.00

Sheridan County. $6000.00

By ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Nov. 16, 1926.)

DEFENDANT'S EXHIBIT No. 38-1.

No. 3496.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.

Nov. 6th, 1926.

Pay to the order of Riba State Bank, $2000.00

Sheridan County. $2000.00

By ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentj^wood, Montana.

(Paid Nov. 6th, 1926.) [287—230]
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DEFENDANT'S EXHIBIT No. 38-J.

No. 3474.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.

Nov. 3rd, 1926.

Pay to the order of Riba State Bank, $4000.00

Sheridan County. $4000.00

A. D. HOVET,
Deputy County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Nov. 3, 1926.)

DEFENDANT'S EXHIBIT No. 38-K.

No. 3320.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.

Sept. 28th, 1926.

Pay to the order of Riba State Bank, $4000.00

Sheridan County. $4000.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Sept. 28th, 1926.)
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DEFENDANT'S EXHIBIT No. 38-L.

No. 3310.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood, Mont.,

Sept. 24, 1926.

Pay to the order of Riba State Bank, $1000.00

Sheridan County. $1000.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana.

(Paid Sept. 24, 1926.) [288—231]

WITNESS.— (Continuing.) The A. D. Hovet

who signed one of those checks. Exhibit No. 38-J, is

the deputy to whom I referred yesterday. There

was still another check which was drawn and which

I have not produced, I have not been able to locate

it in the files. It may be mislaid in the files. I

don't know anything about the fact that photo-

static copies were made of the checks. As to what

has become of the original of check No. 3275, I

presume it is in the files. There is a check for

$500. The check was made payable to the order of

the Riba State Bank in the smn of $500, dated Sep-

tember 13, 1926. The check was signed by me,

drawn on the Riba State Bank and made payable to

the order of Riba State Bank of Plentjnvood. Hav-

ing looked at Defendant's Proposed Exhibit No. 39,

I believe that is the check. I am pretty sure that is

the check.
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Whereupon Defendant's Exhibit No. 39 was re-

ceived in evidence, and is in words and figures as

follows, to wit: [289—232]

DEFENDANT'S EXHIBIT No. 39.

No. 3275.

Eng. Torstenson, Treasurer Sheridan County,

Plentywood,

Sept. 13th, 1926.

Pay to the order of Riba State Bank, |500.00

Sheridan County. 1^500.00

ENG. TORSTENSON,
County Treasurer.

To Riba State Bank 93-144.

Plentywood, Montana. [290—233]

Q. These checks, Exhibits 38, 38-A to 38-L, in-

clusive, and 39, represent money which you actually

drew out of the Riba Bank, one of the depositories

of the County, and put into safe No. 2 in your office,

or do they not %

A. Well, a part of that represents money drawn

for payment of warrants.

Q. Yes, I understand that, but the money actu-

ally was drawn from the bank, and put in your vault,

in vault No. 2 %

A. Not necessarily No. 2. It might have been

drawn and paid out in the form of warrants on

pay day, or at any time we had to pay cash for

warrants.

Q. Now, did you determine as I requested you to,
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how much money drawTi in cash out of the banks

was in the accumulation on November 30, 192G ?

A. Well, I would say approximately nineteen

thousand dollars. The rest of the money, any of the

money, had come into my office by reason of payment

of taxes and whatever other monies the County

received from time to time. It is possible that

I simply accumulated that in safe No. 2 and kept it

there. I believe that it is a fact. Having looked

at Exhibit 38-D for the defendant, that is a check

made payable to the order of P. J. Hacklestad.

I notice it is endorsed. That is the genuine signa-

ture of P. J. Hacklestad. P. J. Hacklestad is a

party living in Plentywood. He is in business up

there. The County did not owe him fifteen hun-

dred dollars on September 8, 1926, that I know of.

I know as a matter of fact that it did not. I wrote

him a check as Treasurer of Sheridan County in

the sum of fifteen hundred dollars which he cashed,

and which was paid at the Riba State Bank. I

know Bill Hass. I have known him since about

[291—234] 1910, I believe. I don't recall that I

wrote checks in favor of Bill Hass similar to the

one for Hacklestad from time to time, except for

warrants, and things like that. I know Charles S.

Ross. I think I wrote him one check in exchange

for some grain shipments. That check was for

a thousand seventy dollars. I don't believe the

County owed him any money at that time.

Q. That was not in payment of any county ob-

ligation at all, was it? Just simply handed out
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one of the county checks over your name, to Charles

Ross for $1,070 ; that is correct, is it not ?

A. Well, it is not correct exactly. The County

was not losing anything on it. The County was

neither losing nor gaining. At the time of this

alleged robbery there was in our vault or chest there

bonds, checks, or obligations of different kinds be-

longing to other people, there were some that had

been left for safekeeping. They were in the upper

compartment. They were taken.

Q. By the way, while I am on the subject again

at that point, did I understand you correctly to say

yesterday, that everything which was in the upper

compartment of that safe was taken?

A. Well, it was taken out of the compartment,

but some of it had been dropped on the floor out-

side, and which was recovered afterward. I had in

the upper compartment all of these bonds, and war-

rants deposited there by the banks, as collateral

security for the deposits. There were seven such

banks in the county. Riba State Bank was one of

them at Plentywood ; Farmers and Merchants State

Bank of Plentywood was another. First National

Bank [292—235] of Reserve was another; First

State Bank of Medicine Lake was another ; Security

Bank of Outlook was another. Citizens State Bank

of Dooley another; Farmers State Bank of Westby

was another.

Q. Were those all of the banks in Sheridan

County which were then operating f

A.. They were all of the banks in which the
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County had any accounts. There was another bank

which was operating at Raymond. I don't believe

it was a going concern.

Q. So ihat these seven banks on November 30,

1926, were all designated by the Board of County

Commissioners of Sheridan County as depositories?

A. I don't know whether they were designated or

not. The banks I just mentioned were the banks

that had furnished security for the deposits of

funds.

Q. And the County Commissioners designated

them under the law as depositories, so that you could

deposit your funds there, did they not ?

A. I know that the Commissioners approved the

security of those banks. I know that the Commis-

sioners approved the security of those banks.

Q. I will divert from that point for a moment.

Now^ then, all of such banks had certain bonds,

warrants, and other collateral deposited with you?

A. Well, some of them had merely trust receipts.

Q. Which ones had trust receipts?

A. The First National Bank of Reserve; some of

those might have had warrants, some I don't re-

member right now. I will say the ones that had

trust receipts; that was Farmers State Bank of

Westby; the First National Bank of Reserve; Riba

[293—236] State Bank; the Farmers and Mer-

chants State Bank had some trust receipts, and

some other collateral, Riba had some warrants down

there, warrants besides the trust receipts. That is,

warrants, in the safe.
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Q. By the way, none of these securities whicli

the Riba State Bank had put up were missing of

that department, were they?

A. All they had were some warrants, and they

were laying on the floor out there after we checked

up afterwards. They were left by the so-called

robbers. The Mr. Riba, who testified here yes-

terday or the day before is the president of the Riba

State Bank. Mr. Erickson, who testified in this

case, was the cashier of that bank. I don't believe

that any of the deposits of collateral which I held

of the Farmers and Merchants State Bank of

Plentywood were left in the office by the robbers.

It is not a fact that the only group of collateral

securities which the robbers left were those in the

Riba State Bank ; the First State Bank of Medicine

Lake had about ten thousand dollars in warrants.

At the time of the alleged robbery on November

30th, I did not have some paid warrants in the

upper compartment of Safe No. 2, cancelled war-

rants. I don't know of having a package of paid

warrants in that compartment; I certainly did not

have cancelled warrants there.

Q. Were there absolutely no warrants of any

kind except which were deposited for collateral in

the upper compartment of that safe at the time of

the robbery? A. That is all I recall.

Q. You never had any complete list of the con-

tents of the upper compartment made up as a list,

did you? [294—237]
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A. Not as a list total, except what the examiner's

report shows.

Q. All you know about what was in there was

listed by Mr. Williams at the time he made the ex-

amination on or about the 24th of September?

A. Each one of those pouches of collateral had a

complete list right in the pouch of all the securities

there belonging to any bank that had securities there

as collateral.

Q. The point I am asking you is, as to whether

you had made up and placed in some part of your

office so that reference could be made if the contents

were lost, a complete list of what was in the safe

in the way of collateral security or other?

A. Not as any detail list, as to the number of

bonds, and warrants. I did not have any detailed

list at all as to the number and amount of each item.

Q. Now then, reverting to the point on which I

inquired a moment ago, which securities were there

in the upper compartment of safe No. 2 which did

not belong in any way to Sheridan County ?

A. There were I think $7,000 of bonds belonging

to Charles Ross. They Sheridan- County bonds. I

don't remember checking up to ascertain whether

they were Sheridan Coimty refunding or funding

bonds. It was merely left there in an envelope.

Sheridan County and myself as County Treasurer

had absolutely no interest in those bonds.

Q. Now then, what other evidence of indebted-

ness, checks, bonds, warrants, or anything else

were in the upper compartment on the 30th day of
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November, 1926, in which Sheridan County had no

interest, or you had no interest % [295—238]

A. There was an envelope helong to P. J. Hackle-

stad. I don't know exactly what was in it. I

think it was checks and stuff; he had left the en-

velope with me to put in the safe, was all. I my-

self as County Treasurer drew check No. 808 on the

First National Bank of Reserve in favor of Mr.

Hacklestad for $500. I remember the date of that,

that was October 13, 1926. I likewise drew in favor

of P. J. Hacklestad check No. 809 on the same date

in the sum of $500. On the same date I drew

check No. 810 on the same bank for $500 ; and like-

wise check No. 811 for $500 on the same bank, and

check No. 812 for $500, making a total of $2,500 in

checks drawn on the County Deposits in the First

National Bank of Reserve. My name as County

Treasurer was attached to each of those five checks.

I wrote the name there myself. These checks were

in the upper compartment of this safe No. 2 on the

30th of November.

Q. All right. We have taken care of $7,000 of

bonds and $2,500 in checks of the County. The

County did not at that time owe P. J. Hacklestad

$2,500 or any part of it, did it?

A. Well, it was given for currency at the time.

Q. Well, but you did not get any currency from

P. J. Hacklestad, did you, at that time t

A. I certainly did when the checks were issued.

I wrote these five checks, on the County Deposits

in the First National Bank of Reserve, and deliv-
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ered them to Hacklestad, and he delivered to me as

an individual a sum of $2,500 in currency. That is

correct.

Q. So that the County had nothing to with that

transaction in any way, did if? [296—239]

A. Well, I don't know anything about that, I

never reported it to the County Commissioners.

My custom up there is to make a monthly and

quarterly settlement both. That is, I make a

monthly report for the Clerk and Recorder, and

quarterly report to the County Commissioners.

Q. Tell us what else in the way of bonds, or

checks belonging to persons not in any way con-

nected with the County were in there.

A. Well, I don't know for sure, but I believe

Mr. Hacklestad had a little additional currency in

his envelope, although I don't remember whether

I put it in, or whether I did not. I could not say.

That is, he called for his envelope at times and put

in some, and pulled it out, and I would put it back

in the safe. I don't know just what he did have in

there. I have given a description of all of these se-

curities, checks, and monies belonging to individ-

uals, and in which the county was not interested,

which were in the compartment in safe No. 2, all

I remember of at this time.

Q. And aside from the securities belonging to the

banks that you have heretofore described in your

direct examination, and these seven thousand dol-

lars in bonds belonging to Charles Ross, and the

monies and checks belonging to Hacklestad, there
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was nothing else in the upper compartment, or was

there ?

A. Well, I don't remember. I am pretty sure

there was no other monies, or anything in that com-

partment. I don't know [297—240] just what

those individuals had because I merely put their

envelopes in there for safekeeping, and I didn't look

into their envelopes.

Q. All right. Were there other cases while you

were accumulating this money wherein you issued

your check as Treasurer to some individual outside

for money, like you did in the Hacklestad case *?

A. Well, I don't think so, unless there was some

of the employees, around the courthouse, some of

the officials, might be all.

Q. You mean their personal check or their county

warrants for salaries or wages'?

A. I might in a few instances. Miss Crone, she

wanted to use a check, she wanted to send a check

away in the mail; she gave me the currency and

asked me to write a check. There was no money

went out of the County Treasury in exchange for

Miss Crone 's check. Money went into the Treasury

instead. I took some currency from her, and issued a

check for it, I did this as a matter of accommodation.

That was a county check drawn out of county funds.

I don't know that that money went into the com-

partment of safe No. 2. That was sometime

previous to this time. Usually it was just a few

dollars, something like that, so far as I know,

—

so far as I remember. I issued county checks in
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payment of currency which they delivered to me to

Mr. Salisbury. He got some at some time. That

is Rodney Salisbury, Sheriff of Sheridan County.

Q. How much did you acquire from Mr. Salisbury

to put into the safe by use of the County Checks.

A. I don't know if any of the money was put into

the safes, [298—241] that is, the round safe. It

was put in the drawer and a lot of times money

taken in the Treasurer's office, money was cmomng
in and going in exchange in all the time,—I cannot

sit here and state whether that money went in there,

or whether it was used. I don't remember how

much money I received from Mr. Salisbury in which

I issued County checks. It might have been a few

hundred dollars throughout the period of time.

I don't remember exactly. Aside from Miss Crone

and the Sheriff, Mr. Salisbury, I don't remember

anyone else from whom I acquired money and issued

county checks. I don't remember that tJiei^e other

persons that I cannot recall at this time, I don't

think so. I cannot remember two years afterward

all that happened there. That is all the informa-

tion that I can disclose as to the transactions, as

to my getting money in from the outside and then

issuing County checks for it. I gave testimony

yesterday relative to other insurance which was in

force at the time that Mr. Riba sought me out to

obtain insurance; there was some insurance that

expired that fall. At the time when Mr. Riba, as I

stated was soliciting this insurance, and when Mr.

Erickson on the 6th of November, 1926, made up the
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data to which I referred in my direct examination,

there was an insurance policy in force, and it was

a burglary insurance policy. It was written in the

Fidelity and Deposit Company. I don't remem-

ber that it was in the sum of fifty thousand dollars,

I don't believe it was; I think it was something like

that; probably was. I think that is about right.

Mr. Eriskson, who testified in the case, was not at

that time agent for the Fidelity and Deposit Com-

pany. I think [299—242] J. W. McKee was the

agent for the Fidelity and Deposit Company. I

believe that policy expired at 12 o'clock noon on the

30th day of November, 1926. There was an at-

tempted renewal of that policy sent over to me by

Mr. McKee. I did not want to give McKee any

business at that time; it was rejected. Mr. Mc-

Kee was not the agent of the Fidelity and Deposit

Company when the policy was issued, but he was

agent at the time when I took out some additional

insurance.

I had been in the office of the treasurer all of the

afternoon of November 30, 1926. I don't remem-

ber now of having had any occasion after I re-

turned from lunch to go out of the office at all. I

might have just stepped outside during the after-

noon, but as far as I remember I was not out of

the office. We changed off the lunch-hour dur-

ing this busy period. There was some one in the

office all the time. I don't remember whether I

went a little before twelve or after twelve o'clock.

All of us, including my deputy, clerks and myself
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were in the office from about two o'clock in the

afternoon; they had all finished their lunch at that

time. I have three clerks and one deputy, and

myself. We were all working there in the Treas-

urer's office during that afternoon. I know, of

course, that under the law I had to keep open that

night until six o'clock, so that people would not be

in default who wanted to pay their taxes before

that hour. It must have been around five-forty

that Miss Ida [300—243] Newlon left the office,

one of the clerks. I don't think she went at my
direction.

Q. Well, your clerks when they had to work that

extra hour in the office would not go without your

permission, would they?

A. Well, they finished up what particular jobs

they were on, and as they finished them they went

home. I did not particularly require them to stay

during the hour ; I did not tell them to go home. It

was customary, of course, for my clerks to work

during the office horn's, which the law prescribes as

office hours. I don't know that I was in the vault

when she left. I think I was going into the vault.

I don't remember about that. I think I do re-

member seeing her leave the office. It is pretty

hard to recall all those details. I didn't pay par-

ticular attention at the time.

Q. Please answer my questions yes or no, and

you will save all this time.

A. It is pretty hard to answer some of those ques-

tions yes or no.
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Mr. HURD.—I move to strike the answer of the

witness except that part of it: "I don't know."

Because the rest of it is volunteered testimony.

The COURT,—The part that is not responsive

to the question may be stricken.

I don't know that it was late as five-fifty Mrs.

Newlon left the office. I don't know what the min-

utes were; I didn't pay any attention. I don't

know what time Glow Kresbach left the office that

afternoon. She had some work to finish up and

then she went home. I think she had [301—244]

gone home prior to the time when Mrs. Newlon

left. I think I noticed her when she left the office.

She went out of the main door; the door that

opened from the hall into the office. I don't think

she was in the office as late as five-fifty or ten min-

utes to six; I don't remember whether she was

there at a quarter to six; I don't remember what

time Chris Christianson left. It is not a fact that

Mr. Christianson was in the office there after

Mrs. Newlon had left; I don't think she

was there after Miss Kresbach had left, but I am
not sure. I did not direct Mr. Christianson to do

anything he left connected with the office, send him

on any errands or anything of that kind. I don't

remember the exact minute it was when Miss

Hovet, my deputy, went out of the Treasurer's of-

fice. I don't know that it was as late as five min-

utes of six when she went out of the office; I did

not watch the time.

Question.—There was no time then given by you
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in your direct examination that you fix by reason

of consulting any time-piece, was there?

A. I cannot remember. When Miss Hovet left,

I think I just stepped in through the door of the

vault, or else just going into the vault I heard her

leave the room. I knew that there was nobody out

in the office at all. I knew the outside door

through which the public went was open, unlocked,

I didn't think of it at that time. It was customary

to have it open. I had not locked it ; I did not lock

any door. There were two doors of this Treas-

urer's office to which the public could have access,

that were malocked, so that they could be opened

by the turning of a knob. I told you about two

men coming in. I did not see [302—245] an}^-

body around the Treasurer's office, customers, or

taxpayers, or anybody, after Mrs. Newlon left. I

don't remember that anybody came in to pay their

taxes after Mr. Christianson left.

Q. I think you told us in your direct examina-

tion that Miss Hovet had access to the safes and

the inside chest of the safe, and so on. I think

you told us in your direct examination when the

clerks were busy handling money, waiting on the

public, they had access to one of the safes, that is

true?

A. They had access of one of the coin trays and

the change in that square safe.

Q. Now I would like to fix, if I can, clearly so

that the jury will understand the situation, just

exactly the location of your safe, and the ground-
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floor of the Treasurer's office. You illustrated it

on his Honor's bench yesterday a general outline

of the Treasurer's office"?

A. I tried to. I have looked at Defendant's

Proposed Exhibit No. 40, and I think that is a cor-

rect drawing [303—246] substantially, of the of-

fice; that is a substantially correct representation

of the ground-floor plan of the Treasurer's office

as it existed on November 30th. I see the points

of the compass marked on that map, north, south,

est and west; they are correctly marked thereon.

The ground floor plan, I notice that the corner of

the office in which appears the wicket is shown

there, and is substantially correct. Outside of that

wicket is a small room with a door coming in from

the corridor, so that the public can get in, that is

a correct representation. This room here and the

vault, of course, that is the same room.

Whereupon Defendant's Exhibit No. 40 was re-

ceived in evidence.

(This is a photograph of the ground floor plan of

the Treasurer's office.)

WITNESS.— (Continuing.) On this plan the

letter N represents north; that is east over on that

side where it is marked, and where the W appears

it is west, and where S appears it is south. Where
it is marked main entrance is the main entrance to

the office part of the courthouse; this is the main

corridor, coming in from the outside. The corri-

dor turns after you get in from that side and goes

clear through the building. There is a door lead-
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ing out of the building at tliat point there marked

A. My office begins at the point which you have

marked X on this map. That is the corner on the

corridor leading east and west ; my office runs to and

including what is known as a private office close to

the Assessor's office. That office is one of the four

rooms which I said were included in the Treasur-

er's [304—247] office, it is the same office, only

it has a door in it. I can close it when I have a

private conference with somebody. This counter

is known as the counter on the west wall. Right

up there is the counter at which I say Miss Hovet

was placed by the robbers. Going from my pri-

vate office which I have just described, my office

comes down here into which is the corridor, in

which the two safes were. In this vault is a large

door and two sheet-metal doors, that is the vault

door; near that is the counter on the other side of

the wall looking eastward. Back of here, on the

north side of my office, there is an open space off

of which office another fireproof vault is for my
county records, the same office extends there. In

that part there was no door or partition closing

this part; so that it is all a part of the main office.

At this place marked D there was a door opening

into the County Clerk and Recorder's office. At
the two points here marked W, there was a window
in my office opening in a little alleyway, and an-

other window in the Clerk and Recorder's office

corresponding to it as to location. You look out

of the window that you are indicating, and you look
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right across that alleyway into the Clerk and Re-

corder's office. You get into the Treasurer's office

in order to transact business at the wicket through a

door at this point. The corridor which leads from

the main corridor of the building about which we

talked a minute ago, turns a little before you get

to the door, which enters into the room cut off by

the wicket.

Q. So that the public coming in to do business

in that office, would come in generally through this

main entrance; [305—248] turn this down this

corridor, turn around the corner here, and come

to this door, and open it. That is correct, is it not ?'

A. No, I believe the people came in this way,

down here. Whatever way they came in they got

into the office to do business through that door

there. When they got in through that door they

found themselves in this small entry here which

was cut off by the wicket. The wicket had two

openings in it with which to transact business for

the public. Along the south wall we had two

counters. There was some space between them, I

think it had been an old chimney; the flue did not

connect up. In the middle of the room were two

work tables on November 30, 1926". Also in that

office was a door leading off of the east and west

corridor which entered my main office. That door

was usually unlocked in the daytime. That door

over there in the wicket corner was likewise un-

locked. That sketch shows two work-tables about in

the middle of the large part of the office ; they were
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there on November 30, 1926 ; I think they were two

long tables, alongside of one another, instead of

end to end as on that plat. There were two tables

about the size of those, and they were alongside of

one another, I believe. Sometimes we changed

them around occasionally; that is the way we

mostly used them side by side. I cannot exactly

remember how they were arranged on November 30,

but I think they were side by side. On Exhibit 40

there is a notation showing the County Clerk's

office, that is the correct location; the County Jail

out there is shown on Exhibit 40, that is pretty

close to correct. Adjoining my office along the

west is the Assessor's office running [306—249]

clear along there; that is correct. The ceiling, I

should judge, would be anyway twelve feet high,

or higher. It is pretty hard for me to guess with

my experience in that. I believe James Henderson

was up at Plentj^wood after the 30th of November

doing some investigation work, I believe he was in-

troduced to me up there. Having looked at Defend-

ant's Proposed Exhibit No. 41, I would say that

is a substantially correct representation of the

wicket corner excluding Mr. Henderson who hap-

pens to be in the picture.

Whereupon Defendant's Exhibit No. 41 was re-

ceived in evidence, without objection.

(Defendant's Exhibit 41 is a picture.)

WITNESS.— (Continuing.) That is the east

part of the east end of the wicket; that is the east

wall there. This place here shows a part of the
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ceiling. Those lines are some moulding, quarter-

cut mouldings or something of that kind. From
the wall over here down to this point was the first

section or segment of the wicket shown in Exhibit

40. That comer across is the second section of it.

That is the third section of it leading up to the west

wall clear on over to the south wall; that shows the

wicket or the grill work. Looking through this

window here, you come in contact with a door,

shown on Exhibit 40, through which the public

came to transact business over the counter, [307

—

250] the door is right there; the door is back of

the wicket there; you can it through here at any

point, it shows it is open, right in there; you can

see the wall of the corridor outside of the office.

Assuming that is the east wall where the wickets

work starts, I would say one section comes out

about fifteen feet from the east wall. Then an-

other section goes across about here. I would es-

timate that to be approximately four feet into the

grill work itself; the other section which goes

against the south wall, and which I say is this por-

tion, would be about five or six feet. We have

constructed an imaginary arrangement. A door

came in through a cut-off ; that slant is a little more

flat and square than the slant of the building.

Whatever may be the facts with respect to the way
it is drawn, the fact nevertheless is that if you and

I were now standing in front of this wicket, the

front that is meant for the public, we would see a

cut-off, two walls out there, with a door in it, in-
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stead of being a corner with a pillar. In other

words, if we constructed a part of a wall out here,

and have a door opening over here, the south wall,

likewise the east wall making a cut-off, we would

have pretty nearly the situation in my office.

Through that door in that imaginary wall, the pub-

lic went to transact business across the counter.

The customer's room would be approximately the

size of where the jury sit here, perhaps a trifle

longer. The window shown herein is the window

which you asked about on the sketch. Exhibit 40,

as being opposite a similar window across a pass-

ageway, and at which window is in the County

Clerk and Recorder's office. From here you look

through across that passageway over in the County

Clerk [308—251] and Recorder's office. This

article over here by the window is a card-file stand,

card index file stand. This photograph represents

all of this portion of my office including the counter

and the grill work, wicket, in that corner on Ex-

hibit 40 ; that is a correct representation of it. Ex-

hibit 42 is a correct representation of the objects

which it purports to represent.

Whereupon Exhibit 42 was received in evidence,

without objection.

(Exhibit 42 is a picture.)

WITNESS.— (Continuing.) On Exhibit 42

again appears the grill work which we were discuss-

ing from Exhibit 41. We have again that wall

which I said showed slanting across the corner, be-

ing the outside wall of the little room between the
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wicket and the door entering the room; likewise

again a part of the ceiling in the room is shown.

We have again the counter with the grill work

above it. Back of here is a room that is used for

office purposes. This light portion is simply a

wall drops so far, and the balance of it left open,

so that you have a little office in there. That par-

ticular little office is represented on the sketch we

have known as Exhibit 40, by this portion out here,

which you have marked Y. Over in that locality

we have another vault for County Records. That

represents two tables end to end. Those are the

two tables which we keep out somewhere about

where they are located on Exhibit 40 for our clerks

to work on, examine books on and so on. Just north

of those two tables, in the photograph appears a

counter, on which books are lying, and which runs

up to the vault. That [309—252] photograph

takes in approximately half of the counter. That

is a correct representation of those objects as they

existed on the 30th of November, 1926, but I would

not say so as to the position of the tables. The

tables are end to end, and lots of times we often have

them side by side, depending upon the particular

we are doing. I don't know whether they were

end to end, or not, on November 30th. I observe

the counter or bookkeeper's stools, or those high

chairs for the bookkeepers to work on; they were

used in connection with the books that we worked

over on the counter. Having looked at Proposed

Exhibit 43, I know what it is. I think it is substan-
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tially correct representation of the objects which it

purports to represent.

Whereupon Defendant's Exhibit 43 was received

in evidence, without objection.

(Exhibit 43 is a picture.)

WITNESS.—(Continuing.) Looking at Defend-

ant's Exhibit 43, and starting in with the wall there

on which hangs the clock, that is the west wall.

That is the west wall as shown in Exhibit 40, as the

wall starting at X and going north. That counter

which is shown there where you are pointing at

Exhibit 43, under the clock on the west wall, is the

same as the counter shown in Exhibit 40 as being

against the west wall. At the point just north of

the clock, and just a short distance away from the

end of the counter appears a door. That is the door

which comes in from the Assessor's office. The

door on that exhibit marked D, and around which

you have put a ring and marked Z, is a door open-

ing into the Treasurer's office. That is shown by

the door at [310—253] the top of which is the

light patch. We pass that door which opens into

the Assessor's office, and we get to the inside of

my main office. I see a vault door open there.

That has Gary Safe Company on it. That is the

door which opens into the vault where safes No. 1

and No. 2 were kept. Before we get around this

corner, we have this door to the vault open in which

the two safes were kept. The door does not open

clear back flush with the wall. It opens against

the end of the counter on the north wall. That is
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the counter which is shown there as counter on the

north wall of my main office. Just a portion of it

is shown in Exhibit 43, just a portion of the door.

The counter which seems to jump up against the

open door of the vault is that counter there. These

tables are the same tables which we have here in

sketch No. 40. Then when you get beyond those

tables you find another counter with a lady work-

ing it, which is on the south wall. The counter at

which the lady is standing leads clear back to the

wicket, except for the interruption there, on the

account of the unfinished flue. That is substan-

tially correct as the situation was on November

30, 1926. Just west of the lady working at the

counter which is on the south wall, appears a door

opened toward her. That is the door into the

main office, from the corridor. That is represented

by letter D off the corridor. That is the door into

the main office. That does not let the public in from

that east and west corridor, they have no business

in the main office. You have put a ring around

that D, all doors are marked the same, and you

have put the letter F there. Having examined De-

fendant's Exhibit 44, I know what it is. That sub-

stantially represents the [311—254] objects which

it purports to represent.

Whereupon Defendant's Exhibit 44 was received

in evidence, without objection.

(Above exhibit with Clerk of court.)

WITNESS.— (Continuing.) Defendant's Ex-

hibit 44 represents this corridor taken from some
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point of view, some point out in the corridor, prob-

ably, or near, near the main corridor, looking east.

The door I was pointing at, you have marked with

a letter A. The door marked S is the same door

that is marked U on Exhibit 44. The door fur-

ther down the corridor on the left-hand side of it

on Exhibit 44 is the door that was used before we

got the east entrance of the office we use now, and

that door has been nailed up for a long time, ever

since we got the addition to the office. This cut

off which we have heretofore talked about, tried to

visualize, which forms eventually the wall of the

little room inside of which the public go to get up

to the wicket, that is that corner there. There is

an office on the right hand side. There are two

doors showing. One is the door to the Surveyor's

office, and the other to the janitor's. That further

door shown down at the corner is the Sheriff's office.

The door that enters the Sheriff's office is just a

little bit to the west and south of the door which

enters the office into the room where the grill work

is. There is a janitor's room west of the Sheriff's

office, and then a County Surveyor's room. On
November 30, 1926, the office of the Superintend-

ent of Schools was in the west, right on the west

of the Surveyor's office. Having looked at De-

fendant's Exhibit 45, I know what it is. It is a

[312—255] substantially correct representation of

the objects which it purports to represent.
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Whereupon Defendant's Exhibit 45 was received

in evidence, without objection.

(Above exhibit with Clerk of court.)

WITNESS.—(Continuing.) In that same pic-

ture I notice that there is a vault door which ap-

pears to open against the counter. Looking at

such vault door, the only one on the picture now

under discussion. Exhibit 45, which is opened, that

is the same one which is shown on Exhibit 43. Erom

Exhibit 43 we start here with this Exhibit 45, and

find that vault door open just as it was in Exhibit

43, then we get that entire counter along the north

wall and east of the wall at which these two safes

were kept. I would say that counter was approxi-

mately ten feet in length. Perhaps not quite that.

It leads up to the counter which leads up to that

little anteroom,—not anteroom, but main room to

the north part, making up my office, in which small

enclosure appears the fireproof vault that we have

been talking about for my public records. That is

not the vault door opening up in the fireproof vault,

that is another vault. That is not involved in this

case at all. Coming around this counter corner

from the east end of the counter, which we have

been discussing, we then turn north. That is

where the vault door was placed, and within which

vault were these two safes, or the north wall, in

that vault right there. (Indicating.) That par-

ticular vault, the opening of it, is in the north wall.

That was the vault I have been discussing in my
direct examination. Those other objects there are



vs. Sheridan County, Montana, et al. 349

(Testimony of Eng Torstenson.)

adding [313—256] machines; that over there is

a typewi'iter. Having examined Defendant's Ex-

hibit 46 I know what it is. It substantially repre-

sents the object which it purports to represent.

Whereupon Defendant's Exhibit No. 46 was re-

ceived in evidence, without objection.

(Above exhibit with Clerk of court.)

WITNESS.— (Continuing.) Exhibit 46 is a

representation of my private office opening off of

the main office. The door which appears in the

exhibit is the same door as is indicated on the

sketch at this point where you are pointing. You
have run a ring around that and marked it with the

letter V. That private office of mine is situated

just a few feet west of the vault in which the safes

were kept. There is a window looking out my pri-

vate office into the Assessor's office. That window

is marked Q. You have marked that on Sketch

40 with a letter O. The door into my private office

opens inside of this. It is a small cubby hole.

There is a window in the room ; it is way up on the

ceiling, right below the ceiling. The door and win-

dow and together nearly. That portion of Exhibit

46 indicates the window; just west is just a frame

work. That window there was the main window

in the Treasurer's office. That window opens in the

wall between the main office and my little private

office. Looking at Exhibit 43, that door I told

you about went into the Assessor's office, that is the

one with the white spot at the top. That door with

the safe door being opened prevents this figure from
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showing the door in my office, and the window;

nevertheless they were both back there on the other

side of the vault door. As [314—257] illustrated

by Exhibit 46 the vault is just east on the north

wall of my private office. Having looked at De-

fendant's Exhibit 47, I know what it is. It is sub-

stantially a correct representation of the objects

which it purports to represent. [315—258]

Whereupon Defendant's Exhibit 47 was received

in evidence, without objection.

(Above exhibit with Clerk of court.)

WITNESS.—(Continuing.) We have already

located the vault in which the two safes were kept.

That is indicated on Exhibit 40. This photograph

was taken from some point outside this vault door

wdth a camera focused inside of the vault. That

object there with a light on it, is the round safe.

That safe goes by way of a pedestal down to the

floor; then to the left of that is the square safe;

the door os that square safe is open, or partly

opened, partially obstructing the full view of that

safe No. 2. The vault door leading into the vault

appears open. I see the lines down there indi-

cating the bars or plungers, both vertical and hori-

zontal, and also a portion of the mechanism that

appears on the inside of the vault door by which

it is opened. I don't know whether that vault door

has plungers at the bottom or not, but I believe it

has. I believe the plungers go all the way up into

the top of the casings where it enters, and then on

both sides. That white indication being the only
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near the middle of the picture in Exhibit 47, is the

handle by which I throw the plungers. The por-

tion of the counter shown there against which ap-

parently the door is, or which counter the door

touches, is the counter here on the north wall.

Having examined Defendant's Exhibit 48, I know
what it is. It is a substantially correct representa-

tion of what it purports to represent.

Whereupon Defendant's Exhibit No. 48 was re-

ceived in evidence, without objection. [316—259]

(Above exhibit with Clerk of court.)

WITNESS.— (Continuing.) Exhibit Xo. 48

which I identified represents the alcove portion of

the office in the northeastern part of it. That cas-

ing around there is simply the casing in an opening

which has no door. The north wall comes down

to that casing. That is the north wall. That cas-

ing from that portion of the wall there is in that

part of the building. I observe that black portion

of the photograph, which is on the left-hand side,

clear down, that represents an alcove which we are

talking about now. You have marked that alcove

with the letter W. Entering into that alcove is the

door entering into the County Clerk and Record-

er's office. All the doors are marked D, and you

have marked that with the figure 2. When we
were discussing Exhibit 45 we brought it down to

the corner of this alcove, and beyond to the safe,

to the fireproof vault, or to some vault. When we
pick up Exhibit 48, we get into the alcove, it was

dark in there apparently most of the time, the light
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is not very good in there. There is shown in there

a door. That is the door you mark with the figure

2 on the plat, coming into the Clerk and Recorder's

office. As you come out of that alcove, if you are

walking around the outer boundaries of the room,

we come [317—260] into the northeast cor-

ner of the office. If you are walking around

the room following its outer dimensions, as

you come out of the alcove, you turn to the

left along the wall around this way, you come

to this point at the corner, but from the other way,

coming from the wicket clear along that room, we

turn the corner, and come out of that, and we would

land at that place right there. All there is in the

alcove is just a casing of that doorway. When we

got at that point, we would see some fixtures of the

office over along the east wall, near the east wall.

In Defendant's Exhibit 41 is a window close to the

grill work. That is the same window in that pic-

ture. The window representing that you have

marked with the letter R, but it should be located a

little closer to the counter. Having looked at De-

fendant's Exhibit 49, that must be the County

Clerk and Recorder's office. That is the vault that

the Clerk and Recorder uses for election purposes.

I know what that exhibit is. That substantially

correctly represents what it purports to be.

Whereupon Defendant's Exhibit 49 was received

in evidence, without objection.

(Above exhibit with Clerk of the court.)
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WITNESS.— (Continuing.) That photograph

was evidently taken from the Clerk and Recorder's

office, the earner was set in there; set so as to take

objects which were outside of the door leading from

the Clerk and Recorder's office, from the door

marked 2 on Exhibit 40, leading from the Clerk and

Recorder's office into this alcove. First, you reach

the door that leads from the Clerk and Recorder's

office into this alcove here, marked W. When you

get past that, the [318—261] next object in the

Treasurer's office is a posting-machine. Next is the

vault door of the vault which I say was on the west

side of the alcove. This is the door that is leading

from the Clerk and Recorder's office into that alcove

which you have marked on Exhibit 40 as 2. I have

examined Defendant's Exhibit 50. It is a substan-

tial representation of what the photograph shows.

I have examined Defendant's Exhibit 51; it is sub-

stantially a correct representation of the object

which it photographs.

Whereupon Defendant's Exhibits 50 and 51 were

received in evidence.

(Above exhibits with Clerk of court.)

WITNESS.—(Continuing.) On Exhibit 50 the

entry into the alcove which we heretofore discussed

appears in the picture on the left-hand part of it;

then coming down from that alcove toward the

grill work, we find a window. That is the window

which you heretofore indicated on Exhibit 40 and R.

That is not the only window in that east wall of the

room; there is one above it. The one that I am
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talking about is an oblique window. It is shown

there right behind the electric fixtures. I judge

it would be about three or four feet from where

that alcove comes down to the inside of the grill-

work, and counter including the window; from the

window to the grill work to the window would be

about two and a half feet. Looking at Exhibit 51,

that represents the same window marked on Exhibit

40 as R, with the camera focused directly at it.

It likewise shows the counter from the inside, the

counter is right there on the window casing; that

shows the edge of the counter out there; the grill

work is back in here. This is the first section of the

counter and grill work. The picture [319—262]

was taken from somewhere out in this locality.

That brings us down from the point where we

started inside of the grill work, going clear around

the building. I have looked at Defendant's Exhibit

52. It is a substantially correct representation of

the objects which it purports to represent.

Whereupon Defendant's Exhibit 52 was received

in evidence, and is in words and figures as follows,

to wit

:

(Above exhibit with Clerk of the court.)

WITNESS.— (Continuing.) I think the man in

the picture is James Henderson, who was there in-

vestigating at the time. I know him by sight. It

appears to be Mr. Henderson. This photograph is

a photograph of the space in front of the wicket,

and i^ represented on this Exhibit 40 as the room

in which the public transacts its business with the
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Treasurer, and is a photograph particularly of the

outside of the counter and grill work. It ties in

right at this point where I am marking in front of

the grill work and counter. There is a window at

the extreme right side in Exhibit 52. That is the

window in this first section that we discussed in

the grill work. There is another window over in

the second section of that grill work ; that is the

window which is to the west of Henderson's photo-

graph. And the other window is to the east of him

and behind his back. I have looked at Defendant's

Proposed Exhibit 53, and know what it is. It is

a substantially correct representation of what it

purports to represent.

Whereupon Defendant's Exhibit No. 53 was

received in evidence, without objection.

(Above exhibit with Clerk of court.) [320—263]

WITNESS.— (Continuing.) Exhibit 53 repre-

sents a part of the County Building of Sheridan

County in which my office is kept. I spoke to you

about the main entrance or main corridor which is

sketched on Exhibit 40, marked D, the entrance

door. Looking at the photograph Defendant's Ex-

hibit 53, the only door to the west of the building,

the last one toward the west, is the same door as

the entrance door referred to on Exhibit 40. You

have marked with the small letter N, and you are

correct in saying that that door corresponds to the

door marked N. The County Superintendent of

Schools' office is the window there with the vines

apparently growing over it, there are two windows
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there, and this one where the two windows appear,

is the Surveyor's, as shown in the picture. The

first one out there is the janitor's office. The second

window is a part of the Sheriff's office; that lean-to,

or building built on to this is also a part of the

Sheriff's office. The corridor goes in for some dis-

tance to the main entrance door. The corridor

which turns east just goes the extent of the Super-

intendent of Schools office, probably fifteen or six-

teen feet. That building out here is the County

Jail. The chimney in my office and the south side

is right in the partition between my office and the

corridor. I don't know that the door leading out

of the back of the building is nearer the half-way

point at the east wall in that portion of the build-

ing. The door marked D there is probably about the

same proportion, being halfway as the distance in

this fixture as shown in that drawing there. These

pictures with the sketch that you have shown me,

visualized the whole of the interior and that outside

room, and the [321—264] corridor and exterior

of the County Building. The courthouse is not

situated on the outside of town. It is about four

blocks from the business portion of town. I pre-

sume they are the same size blocks that we have

here in the City of Great Falls, three hundred and

fifty feet frontage. I told you this morning that

I was in the vault, the door of which appeared in

Exhibit 43, at the time when some three clerks and

my deputy were absent from the office on November

30, 1926, at somewhere in the neighborhood of a
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quarter or ten minutes or five minutes to six. That

is the vault in which I was. At the time that I

was in that vault all of the moneys and securities

about which I have testified were likewise in the

vault. When I went into the vault I went in there

for the purpose of putting some money in safe No.

2. I did not find any particular difficulty in open-

ing safe No. 2. After I opened the combination

it opened readily. I had to turn the dials and

numbers and then open the door.

Q. Now, you told us yesterday that you didn't

know when or at what hour you set that time lock

to enable you to open the safe by the use of the

combination. Have you thought about it since?

A. Well, the time lock did not release the com-

bination.

Q. But you could not work the combination until

the time lock operated, could you ?

A. The combination could be worked, but the

door could not open. I could not enter the safe

until the time expired for the time lock, when the

time lock was on it could not have been open. I

encountered no difficulty at all in getting in, the

time lock was off at the time. I don't know how
long the time [322—265] lock had been off at

that time. It would not close without the dial in-

side being turned by the key. You set that when
you close the safe. There are three clocks inside

of that big door. When you close the door you

turn those three dials with the key, set them for so

many hours, as you want that to open the next
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door, then after that you shut the door and turn

the combination. I don't know how long I had

been in there putting in the money when I got the

safe open. I did not time myself. It was not very

long. It might have been more than a minute,

probably a minute or two; I don't know. I recall

testifying before Attorney General L. A. Foot at

Plentywood some time in the early part of Decem-

ber and my testimony taken by a stenographer;

we were in there for some questions. I went on the

witness-stand and testified. General Foot exam-

ined me, Mr. Clawson examined me. I glanced at

a copy of the testimony one time. I have not read

it very thoroughly. That was not very long ago.

As to whether the matter is fresh in my memory,

or whether I want an opportunity to look over a

copy of it, I will say, it doesn't make any difference.

It is not necessary to exhibit it to me. At that time I

think I did tell the gentlemen who were examining

me that I had been in there only about a minute,

I think I was only there about a minute. Dur-

ing that minute I opened the outside door of safe

No. 2. I opened the burglar chest, the lower part

of the compartment, by use of the combination. I

don't remember whether I found it locked or not,

but I believe it was locked. As to whether I did not

tell Mr. Babcock yesterday in answer to his ques-

tion about that matter, that as a rule that lower

compartment was not locked, I will say, we [323

—

266] did not as a rule lock that combination, that

is, unless we had a lot of currency in there. I tes-
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tified in reply to Mr. Babcock's question: "As a

rule we didn't use to lock that inner door of the

round safe." That is true. I don't even remem-

ber whether that combination was on that lower

compartment safe or not. I believe it w^ould take

a little more than ten seconds to open the combi-

nation of the outside door of the round safe, safe

No. 2, I never did time myself, so I caimot say

whether it would take me fifteen seconds or not.

I simply turned the combination to a certain num-

ber and turned it back again to a certain number,

depending on the numbers I used; it takes about

fifteen seconds to work a combination, if you know

it, but I am not sure about the fifteen seconds to

open the combination.

Q. What else were you doing in that vault, dur-

ing that minute, if it were a minute?

A. I put some money in there in the square safe,

some change, then I put the other currency in the

other safe. That is all I did in there. I did not

lock square safe No. 1 when I got the money in it,

I put it in the drawer, and put the rest of the money

in the other safe.

Q. And left the drawer so it could be opened?

A. We had out papers and stuff that night, and

the cash.

Q. You had not put them all away?

A. The silver tray was still standing over on the

counter, and in fact, the duplicate tax receipts,

they were over there; they had not been put away.

Lots of stuff, we were merely preparing to close
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the office. I already had my money in the lower

compartment in the Burglar Proof Chest, when I

[324—267] heard someone say: ^'Hands up." I

don't believe the combination was locked. I think

the door was closed. If I closed the door all I

needed to do to turn the combination was to turn it

twenty or fifty or one hundred numbers, and it

was closed. It would not take very long to slip

that knob, that lock, the combination and lock it.

After that you get the key and set the clock in the

door. I certainly did do that night. I set the

clocks and before I had the clocks set, why, I was

to *'hold up," because I know that after the rob-

beiy we found that the time lock was on the outside

door. I set it for some time the next day. I don't

remember what time. We usually set it around

twenty hours, or sixteen, depending upon what time

the next day we needed the safe open. Lots of times

we set it to open at nine o'clock in the morning;

some times at twelve and other times at three or

four in the afternoon. I cannot tell the jury a

single day when I set that time lock to open a sub-

sequent day at any particular time; I cannot recall

that. [325—268]

Yesterday I testified: ''About five forty-five or

five-fifty, when I was putting the currency in the

round safe, after counting it over, what we had

received that day, I was standing in the vault there

by the safe, and I heard someone say "Hands up.'*

That is the way it happened.
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Q. And at the same time there was a man stand-

ing right outside of the vault at the table ?

A. He was standing back.

Q. Did you testify that way yesterday in response

to Mr. Babcock's question.

A. I don't believe I stated he was right outside

of the vault?

Q. We don't want any mistake about it. I have

it typewritten. A. "By the end of the table."

Q. Read it.

A. "He was standing by the end of the table."

Q. And there was a man standing there outside

of the vault by the table ? [326—269]

A. Yes, by the end of the table. The only two

tables that are involved in this case are those that

1 indicated on that sketch 40, and also again shown

on Exhibit 43. At that time this vault door was

standing as it is on that exhibit. I was right in-

side of the door.

Q. Right inside of the door against this safe No.

2 that we have been talking about here. That is

correct is it not. Inside of the door?

A. Standing right here. (Indicating.) Right

against that safe. That safe is just the width of

the other safe, they come together in a square. I

don't know exactly the width of that other safe.

It is the medium sized Diebold safe. That safe

would be about four feet seven and a half inches

tall, something like that, and just about two feet

eleven inches wide. This robber that I mentioned

was at the end of one of these tables. I heard no
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noise that would indicate anything out of the ordi-

nary was taking place until I heard "Hands up";

then I heard no noise that I remember of, until I

heard the man say "Hands up." I cannot remem-

ber that there was any noise out of the ordinary

that I noticed. I remember that he was at the west

end of the table. I presume that he came through

the west door.

Q. You know, don't you, that that vault door,

opened as it was open, partially, that you couldn't

stand up against that table and see into that vault?

A. You certainly could. I was still working to

get the money, or to close the safe, get the time

lock set and close the safe.

Q. In about ten seconds you would have had that

particular work done for the day? [327—270]

A. Shortly afterward I would have it all closed

and done.

Q. At first you did not throw up your hands ?

A. I turned around and was looking out to see

who it was, and was kind of dazed. I did not make

any attempt to close and lock the door. The man
at that time was coming toward me. He was stand-

ing when he told me "Hands up." He was about

as far from me as from here to Mr. Babcock I

would estimate that distance to be about ten or

twelve feet. I did not go out to meet him, I stayed

there, then he told me again, "Hands up, come out."

I don't know whether I had anything in my hands

at that time or not. I walked out. Then he told

me to lie down on the floor. I obeyed him. They
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made me lie down here facing this direction. They

made me lie down here on the floor between the table

and this wall. I don't think there was a chair there

at the time. I laid down approximately right

along here. I will mark on that photograph where

I laid, approximately here (illustrating). That ink

mark designated on Exhibit 43 as one shows ap-

proximately the place which I occupied and the loca-

tion of the place when I obeyed his order to lie

down. I have marked a letter P on Defendant's

Exhibit 40, the approximate position from the vault

where I laid down. I was lying with my head

toward the east wall, face dowm; I was lying on

my abdomen; my feet were stretched out to the

west. My right hand would be toward the tables;

my left hand was straight out.

Q. In the meantime the so-called robber went on

into the vault, did he?

A. He was holding the gun on me while I started

to lie down. He was standing outside the vault.

He was standing [328—271] south of the vault

door, perhaps one or two feet west of it; I would

judge five or six or seven feet south and one or two

feet west. I have indicated on Defendant's Ex-

hibit 40 where he was standing, approximately; I

have indicated by a heavy lead pencil mark where

he was standing about the time I started to lie

down. He was pointing a gun at me when he told

me to lie down.

Q. I have asked you twice what he was doing
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when you were lying down with your face down on

the floor on your abdomen ?

A. Well, he was holding me up with a gun.

Q. You saw the gun in his hand while you were

lying down there face down, did you ? A. No.

Q. I want to mark that so I will mark it ''100";

we won't have any mistake about that; the place

where you have pointed, marked circle or large dot,

is the same thing as I have indicated on this plat

as 100. Is that correct?

A. Approximately. That might be four or five

feet from the vault door; it might have been in line

with the door after I started to lie down; I could

not look back and tell exactly where he was then.

He was coming when I was in the safe. That little

fellow never did go into the vault as far as I know.

This particular man who we are now discussing, I

did not see him go into that vault from the time he

came until I lay down on the floor. That man was

not very tall. He was not quite as tall as you are.

If you are five feet eight, I would think he was a

little shorter than you are. I was not in position

to just guess exactly in inches how tall the man was

that time. I got a full view [329—272] of him

when I was coming out of the vault, but I was pretty

well excited and scared to notice his exact meas-

urements. I don't know what he had on his head,

whether cap or hat. I don't think he had on

glasses; I don't know. He did have a mask over

part of his face, over the lower part. I don't be-

lieve it covered his eyes. I couldn't say whether it
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covered his nose; it was up about here (indicating).

If it was up there far it would be upon the bridge

of the nose, it covered the lower part of the nose.

The mask was some kind of handkerchief. It was

a dark one, might have been blue; I don't know

whether it was or not for certain, I couldn't remem-

ber. I did not notice his feet while I was lying

down there on the floor, I was not much in shape

to notice much of anything. I did not notice his

feet while I was on the floor. I was in no position

to notice his feet at any time. I did not notice

whether he had on trousers or overalls. I don't

know as I ever noticed. I believe he did have on

an overcoat. I think it was a sheepskin coat.

Pretty sure it was. It was a grayish color. Sheep-

lined coat, is what I mean by sheepskin coat.

Something like moleskin or khaki, something

like that. Moleskin and khaki are not the same

color; it was a grayish coat, that is all I now about

it. I didn't notice how far that coat came down

from his shoulders. I don't remember whether

it was three-quarters length coat or half length. I

didn't have much change to notice whether it cov-

ered his knees or not. I don't remember whether it

covered his knees or not. I don't know whether his

voice was low, high, or [330—273] medium

pitched, because I don't remember the voice.

Q. Now, then, while he was standing at location

"100," on Exhibit 40, you didn't look up or look

around, did you? A. You mean when?

Q. When this particular man about whom we are
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talking now was standing at the place you have in-

dicated on Exhibit 40, four or five feet at any rate

south of the vault and one or two feet west, and

you were Ijdng in the location you have marked

letter P, on Exhibit 40, face down, abdomen down,

you don't know what this man was doing, do you?

A. That short fellow?

Q. The one I have discussed.

A. I don't believe I can answer it that way; he

was moving around.

Q. There were movements back there; you don't

know whether it was this man; you don't know
whether it was this man somewhat shorter than

I am who was moving around or not, or do you

know? A. I could tell pretty close.

Q. Was he moving around or standing still?

A. I don't know what particular moment you are

talking about, Mr. Hurd. '

Q. Talking about all those moments that you told

us this [331—274] alleged robbery occurred,

talking about all of them. I have got you down

to the point where you are on the floor with face

down on location "P," on exhibit 40, drawn by

yourself, and you have this man with a sheepskin

lined coat, gray in color, standing at the point you

indicate, and which is marked on the map as sta-

tion "100," I say, during that time you were down

on your face you don't know what this man was

doing ?

A. I couldn't see.

Question : What would you say his weight was ?
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A. I didn't weigh him.

Q. That is the only answer you care to give me,

is it?

A. Well, I would judge his weight would be one

hundred and forty or forty-five or fifty pounds, I

couldn't say, I'm sure.

Well, I didn't notice any particular trait or any

particular thing about him that I could tell; no, I

didn't notice any of his hair sticking around the

edges of anything he may have had on his head;

I don't know whether it was gray; did not pay any

attention to that at all. After I had been down

on the floor for some little time somebody kicked

me on some part of my body and asked me to go

into the vault. I did it. I don't know how many
minutes I had been lying down; [332—275] not

very long. I don't know as I can give the jury

any estimate as to what I mean by "not a very

long time." I could not compute the time exactly

so as to tell the jury whether I had been lying there

with my face down for one minute, two, two and a

half, or ten minutes. It is pretty hard to estimate

the time when you don't know exactly just how

many minutes it was. At the time I was down on

the floor with my face down, I believe door known

as S leading from the corridor running east and

west was locked. I did not lock that door; I didn't

see anybody lock it. I told you yesterday after-

noon the custom was to leave it unlocked; I heard

it as if somebody was rattling the door out in the

hall, that is, at the time that I was lying down. At
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the time I was in the vault and the man said "Hands

up" the door from the corridor known as door S

on exhibit 40 I do not think was unlocked. I did

not lock it. I told you yesterday during the hours

of business the door was not locked. This was dur-

ing the hours of business. I know from my obser-

vations that this door was locked because when my
deputy tried to get in there, there was a rattle at

the door. [333—276] It was unlocked prior to

the time this short fellow stepped into the office.

Q. And from the time that you walked out of the

vault until the time that you got up from the posi-

tion P on Exhibit 40 you can't tell us how much

time had expired or elapsed?

A. Well, it was quite a few minutes; I believe

it must have been around five minutes or may be

more. I could not judge exactly.

Q. While you were lying down on the position P,

on Exhibit 40, a man jumped over this grill work?

A. Not while I was lying down; before I lay

down, while I was in the act of laying down, I

could see him coming over there.

Q. Well, when this gentleman burglar, the short

man, came out of the vault and told you to lie down
on the floor [334—277] you obeyed pretty

promptly, did you not ?

A. He might have been a gentleman to you, but

he wasn't to me.

Q. He seemed to have found easy picking up
there ; any gentleman could have done that, I guess.

You moved pretty rapidly, didn't you?
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A. Well, I don't know, about as rapidly as any-

body would with a gun pointed at him. It wouldn't

take long to lie down on the floor with a gun pointed

at you. Dealing with this other man, when I first

saw him he was on the outside of the counter and

grill work. He came into my range of vision as

I came out of the vault.

Q'. At that time he was standing in the enclosure

where Mr. Henderson is shown to have been stand-

ing in Exhibit 52, wasn't he?

A. Right in front of this (indicating) window

right there.

Q. When you came out of the vault you looked

directly at them?

A. No, not just as I came out of the vault; when

I came out of the vault and turned. He was stand-

ing outside with the gun through the grill work.

He climbed over this grill work. Just as I was

lying down I could see him coming over. I saw

him grab hold of the steel grill work and pull him^

self up there and climb over and stepped on the

counter in front then and come down in the office.

Where he got across is right over the top of that

Exhibit 52, right over the top of this here (in-

dicating). That is a wooden frame work. That

had been there ever since I had been in the office.

That top frame work is about five inches wide.

Five or six inches wide. I saw him go over on top

of that. [335^—278] I believe he used both hands

to get over, to a certain extent.

Q. So that you saw him from the time that he
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was up on the outside, the public side of this grill

work, climbing up over it, getting down on the

counter on the inside of it, and then stepping down

to the floor ?

A. I saw him in the act of going over the rail-

ing. I believe I saw him from the time he left the

floor until he got over the top of the railing. I be-

lieve I saw him just as I was in the act of lying

down, he was coming over practically all the time.

Q'. What I am trying to get at, had he got down

on the counter at that time, or had he got down on

the floor, or was he still up on top of the frame-

work?

A. Well, I can't answer that exactly. [336—279]

Well, he kicked me in the foot and told me to

get up, or one did. I am pretty sure it was the tall

fellow that did. I did not get any look at all of

the tall fellow only as I saw him coming over the

grill work. He was taller than you are. I don't

believe he was quite six feet tall. Somewhere

aroud five feet ten or eleven, something like that.

I would not say he was slender. It is pretty hard

to estimate his weight. I should judge one hun-

dred and seventy or eighty; it is pretty hard to

judge the weight of a man with a coat on. I think

he is the one at whose instance I went into the vault.

When I got into the vault he was standing right in

door of the vault. He told me to open the bottom

compartment of the square safe, that is, safe No. 1,

and I did so. [337—280]

I was not in position so I could notice any par-
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ticulars about the man. He had on a head cover-

ing. I don't know if it was a cap or hat. I did

not notice the color of it. When he kicked me, he

told me to get up and walk in the vault. I don't

know his exact language, but his commands were

to that effect. He mumbled, "Get up, get into the

vault." I had never heard that voice before that

I could recognize. I have never recognized it

since then. I can't tell that I heard voices in this

courtroom like it. He had on an overcoat at the

time. It was not a long coat ; it was kind of a me-

dium short coat ; I think it was sheepskinned lined.

I don't remember exactly what color it was on the

outside. I did not have a chance to look at his feet

to see whether they were large or small. I did not

notice whether he was wearing overalls or not. I

cannot remember now that I did. He had a hand-

kerchief over his face ; it was a dark handkerchief

;

I don't remember at this time what color the

handkerchief was. [338—281]

A. Well, the short man was by the front of the

vault or the table there some place; I couldn't tell

exactly. Out in front of the vault by the end of

the table there some place. About the same place

as I was before, that I marked, somewheres in that

neighborhood. It took only just a brief period

to just get that money drawer open, it did not

take long. I went right back and laid down again.

Q. Of course you could not say what these tw^

men were doing during that time, could you?

. A. Well, when I came out of the vault, the little
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fellow was watching Miss Hovet, who was under

the counter up there, and the big fellow was watch-

ing me there and told me to go and lie down again.

Miss Hovet was admitted to the office through the

corridor door; the door off the corridor; which we
have known as door S. [339—282] She was

crouching down right under this counter, along that

wall, right about here some place. She was at

about the point you have marked D; that is sub-

stantially correct. I did not hear her come in; I

could hear the door was being opened, and I could

hear him command her to lie down. I don't re^

member what he said. That was the short man.

I believe their voices differed substantially. I be-

lieve there was some difference in their voices.

Question: Did you get so that you could recogi

nize the voice of the tall man for the time being and

the voice of the short man ?

A. Yes, and I could hear by their movements,

too, you know.

A. Yes, the tall fellow went in the vault before

I was kicked. I heard something going on in there.

I could not see from w^here I was. I don't remem-

ber how long he remained in there before this

command was given to me to get up off the floor

[340—283] and go into the vault. I couldn't say

how many minutes it was. After he had me in

there to open that bottom door, naturally he came

out again; he went in there after that. I did not

see either of these men come in with any bag when

they came into the outer office. I didn't notice any
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bag when they came in. After I had opened the

chest the tall man went back into the vault again.

I don't believe the short man was ever in the vault

at all. After they were through they told me to

get into the vault ; likewise they directed Miss Hovet

to get into the vault; they then closed the door.

We stood,—we could hear there was some move-

ment there on the other side of the door after we

were shut in. It was not immediately after I got

inside the vault that I looked around to see what

had been taken; I was listening there at the vault

door for a while, and Miss Hovet was crying in

there. I told her to try and not cry. There was

a little time elapsed between my getting inside

of the vault at the time they told me to and my
looking to see whether anything had been taken. I

don't remember just how many minutes. I believe

everything had been removed from safe No. 2,

there might have been loose papers or something.

To my best recollection eveything was moved out.

There was not any bond or security or evidence of

any there at the time. [341—284] My memory

now is that everything had been taken out of safe

No. 2. About the time that I discovered that I

started in to make some effort to get out. I did not

know of a set screw or bolt or something I could

take out of the lock on that vault door. After we

had been in there a while I did take that out, and

tried to open the door, and could not move it, and

I did not know at that time whether it would open

the door or not. I don't know whether it was
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fifty minutes, or twenty minutes or twenty-five

minutes when I took that screw out; that was be-*

fore we were let out.

I had that screw out once. I did not know of

the fact that I could work the bolt and get the

plungers out, that I could get out myself. The ex-

periment did not prove it at that time. Then I

put that bolt back and after that I heard my boy's

voice in what we took to be the corridor first.

Then later on the janitor came down and I

shouted the combination of the vault to him. He
was not able to get us out. He told me to take the

bolt out, and I did. As soon as I had gotten it

out the janitor released the plungers; he released

it from the outside. When I got out I don't know

whether I looked at the clock or the time or not.

It was approximately an hour from the time this

thing started before [342—285] I got out of the

vault. Within a short time after I got out I went

to the telephone and I called up Rodney Salisbury,

the Sheriff. My language to him was, "Come down

here right away." He asked what was the matter,

or something like that. The first thing I told him

was to come down right away. I don't remember

how many minutes it was before the Sheriff came

^own. He was not the first person there. My
wife came down before he came. I believe she was

there when the Sheriff arrived. She and the Sher-

iff were the first persons to come after the janitor

had released me from the vault. Some time after

that I called up William Erickson. He was
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cashier of the Riba State Bank, the gentleman who

testified in this case. I asked him to come down;

he came down. After the sheriff arrived on the

scene he did not do anything with respect to pick-

ing up the papers, and documents, and other ob-

jects that were [343—286] around the Treas-

urer's office. I had not done anything in that

respect before the Sheriff got there. Before Mr.

Erickson got there I don't recollect that I had done

anything with respect to those objects. I don't be-

lieve there were some on the floor of the vault.

There were some on the table and the floor right

between the vault and the table. The table out in

|;he main office. Mr. Erickson assisted me in get-

ting these matters checked over.

Everything had been cleaned out of the big safe,

the round safe.

Q. I am talking about the square safe. You have

already told me No. 2 was cleaned out.

A. I don't know as any papers were taken out

of the square safe.

Q. Then all the documents, papers and instru-

ments that were strewn there on the floor and on

the table in the main office had come out of safe

No. 2, had they?

A. Yes, sir. I have not a list here of what I

checked. When I was making my check of those

documents, whatever they were, I don't believe I

made up any list as to what they were. I don't

remember whether Mr. Erickson did or not make

up such a list in my presence. Mr. Latham made
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[344—287] up such a list. Mr. Latham is one

of the deputy state bank examiners. That was

three or four days after the supposed robbery. I

put all of that group of documents and papers

together, they were all kept intact. I can't remem-?

ber whether they were in,—whether they were

sorted out, or thrown together, or how. I don't

remember what safe they were put in. I remember

that a person by the name of E. T. Erb, examined

my office in the winter of 1926 and 1927. When
Mr. Erb came he was introduced, and I knew he

was representing the National Surety Company.

He was doing some auditing around there. He was

there quite a long time. I knew he was there on

behalf of the National Surety Company. I said

yesterday that I afforded him every assistance to

determine the loss. I remember that Mr. Erb

wanted to examine the documents, all of them, which

were in the vault. I remember that he requested

of me at some time during the audit, permission in

my presence to count the money which I had on

hand; I did not refuse him that. Mr. Erb did not

ask me to let him go into safe No. 1 and count what

[345—288] into safe No. 1 and count what money

was in there, and I refused him. In that vault at

the time Mr. Erb was conducting his audit were

a considerable number of letters, papers, written

memoranda, and so forth, there were some. Mr.

Erb sought to look through all of those papers.

Q. You refused him permission, didn't you?
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A. Only as to my personal correspondence. I

cannot answer that question yes or no^.

Q. After the request was made by Mr. Erb to

examine all of the documents, letters and instru-

ments which were then in that vault, whether they

be in safe No. 1, or No. 2, you went into the vault

and picked up, and put into your pockets and arms,

a mass of documents, of some kind didn't you?

A. Not a mass of documents, no.

Q. Well, letters, pajDers, memoranda, vvritten in-

struments of any kind or character, whether you

understand them as documents, or sheafs of paper

with something on them, or anything else, you did

that didn't you?

A. Some of my own personal papers, yes. I

l^icked up some, yes.

Q. You took all of that group of memoranda,

letters, papers, documents, whatever they might

have been, removed them from the vault and took

them, did you not. [346—289]

A. I took some papers over there, yes. I took

them to the clerk of court's office. I put them into

his vault there. I offered Mr. Erb afterward to

allow him to go through the proposition, if he made

an issue of it, I offered Mr. Erb and Mr. Claw-

son that they could see the papers. Mr. Clawson

wasn't there at that time, but he was called down

immediately.

Q. Didn't you sign an instrument admitting

your refusing to permit the National Surety Com-

pany representatives to go through any of those
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documents, papers, files, letters, whatever they

were?

A. I signed some instrument. Having looked at

Defendant's Proposed Exhibit 54, I know what it

is. What is in there is true. That is my signature,

and it is genuine.

Whereupon Defendant's Exhibit 54 was received

in evidence, without objection, and is in word^

and figures as follows, to wit: [347—290]

DEFENDANT'S EXHIBIT No. 54.

Ofi&ce of County Treasurer, Sheridan County,

Plentywood, Montana,

January 29th, 1927.

National Surety Company,

New York City.

Gentlemen :—

•

In compliance with the request of Mr. Clauson

and Mr. Erb, I wish to state that the papers, which

Mr. Erb was not permitted to examine, and which

were removed from the square safe by me on the

28th day of January, 1927, were not county rec-

ords, but personal letters, cancelled checks, and

other private papers belonging to the undersigned.

Yours very truly,

ENG. TORSTENSTON. [348—291]

Q. Nothing in that letter granting anybody per-

mission to examine those documents, papers, files,

and so forth, is there ?

A. I don't see that there is anything there that

refused them seeing County Records. I have kept
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those palmers, I believe they are in Plentywood. I

don't know that all that data is still in the clerk of

the court's office at Plentj^^^ood. January 29, 1927,

I put it in the office of the clerk of the court. I

don't know that it is still there. I don't remember

that I have removed it from there. I don't know

that it is still in his custody. He might have

brought it back to me. It is a bundle of papers,

small bundles of papers. I know the banking hours

in Plentjnvood pretty well. As to what the hours

were November 30, 1926, I presume they were the

usual hours. I don't know what the usual hours

are, probably from nine to four. I usually brought

the deposit of money to the bank myself, or I

handed it to Mr. Erickson or Mr. Bull, if they hap-

pened to be in the office, that is, either one of the

representatives of the two local banks. I did not

have any arrangements with any of the banks to

take my deposits after banking hours. Having

looked at Defendant's Proposed Exhibit No. .5, I

know what it is. I know the name which appears

thereon.

Whereupon Defendant's Exhibit No. do was re-

ceived in evidence, without objection, and is in

w^ords and figures as follows, to wit: [319—292]
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DEFENDANT'S EXHIBIT No. 55.

WESTERN UNION.
Recieved at 15 West Sixth Ave., Helena, Mont.

4B TN 90 2 EXTRA.
Plentywood Mont 1020a Dec. 1 1926

National Surety Company 44

Helena, Mont.

Held up and robbed last evening about five fifty

o'clock insured under policies B one two seven six

three one and B one three nine two five one loss ap-

proximately forty six thousand cash and sixty thou-

sand non negotiable bonds and warrants remaining

cash and checks and items checked up immediately

after holdup by self and W. M. Erickson Cashier

Riba State Bank advise by wire if you desire cash

and items held intact until further check by your

Representatives also give any further instructions

you may desire.

ENG. TORSTENSON,
County Treasurer.

IIOOA. [350—293]

Redirect Examination by Mr. BABCOCK.

A. I knew the daily cash statement records,

which showed in detail or showed exactly what cur-

rency was there. Then as we took in currency from

day to day, a notation was made of that and placed

in the regular cash drawer; how much was put in

there. When we put that currency in, we put a

slip of paper in showing the amount of currency

put in the big safe, in addition to what was there.
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and that notation we put in our cash drawer or in

the square safe where we had our items to be bal-

anced the next day, the following morning, after

each day's business; then that item would be taken

into consideration. Then in case our balance didn't

come out properly, we usually, Ave proved every-

thing, we would go back and check everything in

our balance if there was any error, had to be

checked also; if there happened some discrepancy

in oiu* balance we would also check the currency;

we would at those times also check the currency

and the silver in the round safe so that the amount,

—so that the count in there was right. [351—294]

The currency was in bundles in so many hun-

dreds, or thousands or fifteen hundred dollars, or

two thousand dollars in a bundle, depending on how
much was taken in on the prior day's business as a

rule.

We used to have even hundred in bimdles; the

thousands were not always even, but we always

tried to have even hundred in those bundles.

A. We would usually have a slip of paper de-

noting the amount of each bundle and underneath it

the rubber band.

Q. For instance, if you used a slip of paper simi-

lar to what I have in my hand, state whether or not

you would i)ut on that slip of paper just the amount

of money which that bundle contained.

A. Yes. That would be slipped in around the

rubber band, under the rubber band, around the

bundle. It was the custom whenever any money
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was withdrawn from that compartment in the round

safe that the entire bundle would be withdrawn.

Whenever money was added to that compartment,

it would be added in amounts, in even hundreds.

It was my custom whenever any money was with-

drawn from that compartment, to make [352

—

295] a notation to that effect or a debit slip was

placed in my cash drawer ; that was taken into con-

sideration in balancing the cash the following morn-

ing, in balancing my books. I would be able to de-

termine then from day to day even though I didn't

count the cash but only looked at the bundles, I

could determine the amount of cash which was ac-

tually in that compartment without counting the

separate packages, I could make sure of what was

there. I stated before whenever there was any dis-

crepancy in my bookkeeping, my books did not bal-

ance, then I went through the entire cash, both bills

and silver and gold, and re-balanced the entire

office; we usually re-checked exerything that was

taken into consideration, and the balance on the

daily cash statement. I don't remember how fre-

quently during the months of October and Novem-

ber, 1926, that might have occurred, I don't remem-

ber any particular date on that particular point,

when it happened, but that was the custom of the

office. When I state positively about the amount

of money which was on hand on the 30th day of No-

vember 1926, I state that from my knowledge of

what was in there the night before, and the receipts

for that particular date.
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Q. Counsel lias asked you in regard to certain

withdrawals, checks were marked Exhibits 38, 38-A

to 38-L, inclusive, and diverse and sundry amounts,

ranging from six thousand dollars to five hundred

dollars. I will ask you if you can by referring to

any records, state what each of those withdrawals

were for?

A. Well, I would like to get the daily cash state-

ment on those. [353—296]

Referring to Exhibit 38, dated August 23, 1926,

in the simi of five hundred dollars, payable to the

Riba State Bank, drawn on the Riba State Bank,

that was drawn for the payment of warrants in the

ordinary day's business. It was drawn so that we

might have currency there for the payment of the

warrants during the ordinary day's business, that

particular check. Referring to Defendant's Ex-

hibit 38-A being a check in the sum of one thousand

dollars drawn on the Riba State Bank, paid August

28, 1926, payable to the Riba State Bank, that was

also drawn for the pa^Tnent of warrants for the

regular business, during the regular course of busi-

ness. Referring to Defendant's Exhibit 38-C, be-

ing a check drawn on the Riba State Bank in the

sum of $2500 paid September 20, 1926, payable to

the Riba State Bank, that was drawn to provide

depositories for the checks on hand. Whenever the

banks were filled up, that is, they had received de-

posits to the full amount which they had collateral

up for with the county, the checks still coming in,

I had to make some provisions so that I could de-



384 National Surety Company

(Testimony of Eng Torstenson.)

posit and clear those checks, because it is unlawful,

I would be personally liable if those checks were

held in the office without being deposited within a

certain length of time. Referring to check in the

sum of $500 dated August 28, 1926, drawn on Riba

State Bank, and payable to the Farmers and Mer-

chants State Bank, that was drawn for the payment

of warrants in the usual course of business. Re-

ferring to check dated September 3, 1926, in the

sum of $500, drawn on Riba [354—297] State

Bank in favor of Riba State Bank marked "Cur-

rency" that was drawn also for the payment of

warrants in the regular course of business. Re-

ferring to check in the smn of $1,000 dated Sep-

tember 4, 1926, payable to Farmers and Merchants

State Bank in the sum of $1000 drawn on the

Farmers and Merchants State Bank marked De-

fendant's Exhibit 38-F, that must also have been

for the payment of warrants in the course of busi-

ness; salary warrants, and things like that. Re-

ferring to Exhibit 38-G, check dated November

22, 1926, in the sum of $710 dra^m on Riba State

Bank in favor of Riba State Bank, I believe

that was for silver, to have it for change in

the office. Exhibit 38-H is a check in the sum of

$6,000 drawn on Riba State Bank dated November

16, 1926, drawn on Riba State Bank in favor of

Riba State Bank, that was to provide room for de-

posit of checks in the bank, that was a check which

I received in the payment of taxes and delinquent

taxes. Referring to Exhibit 38-1 is a check in the
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sum of two thousand dollars dated November 6,

1926, payable to tlie Riba State Bank on the Riba

State Bank, that also is to provide depository for

checks. Referring to Exhibit 38-J, a check dated

November 3, 1926, $4,000, drawn on Riba State

Bank, payable to Riba State Bank, that is to pro-

vide depositories. Referring to Exhibit 38-K, a

check dated September 28, 1926, in the siun of $4,-

000 drawn on the Riba State Bank, payable to Riba

State Bank having a notation on it, "Currency,"

that was to provide the depositories. Referring to

check marked 38-L, dated September 24, 1926, in

the siun of $1,000 drawn on Riba State Bank, and

payable to Riba State Bank, that w^as to provide

depositories. [355—298] Referring to Exhibit

38-D, dated September 8, 1926, check in the sum of

$1,500 drawn on Riba State Bank and payable to

P. J. Hacklestad, that is for currency to be used in

the office for the pajonent of warrants, and other

obligations. I don't remember the exact circmn-

stances of how Mr. Ackelstad gave me this check,

—

this $1,500 currency, and I issued him this check. I

believe Mr. Ackelstad did have some currency in an

envelope there in my office at that time. I believe

he did take that out of an envelope all right. Re-

ferring to Defendant's Exhibit 39 in the sima of

$500 dated September 12, or September 13, 1926,

drawn on Riba State Bank payable to Riba State

Bank, that w^as drawn for the payment of warrants

in the regidar course of business.

Question: Now, I will ask you to state what
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reason, if any, you had why you did not deposit it

in these banks, the cash which you received during

the months of October and November, 1926, in

local banks.

Mr. HURD.—To which we object on the ground

and for the reason that the matter is a question of

law only. He cannot come into this court and ex-

cuse himself for violating the statutes by any tes-

timony which he may give, when the law makes it

a felony not to deposit these funds in banks. So

that we object to evidence upon that point.

The COURT.—I will overrule the objection and

allow him to give his reason, whatever it is.

A. The reason was that the local banks did not

have sufficient securities, so that they were at all

times filled as far as deposits were concerned, up to

the amount that the securities they had deposited.

The County Commissioners had [356—299] not

at any time designated any bank outside of the local

banks with which I could deposit the County Funds.

Q. I will ask you whether or not you had re-

quested the local banks from time to time to deposit

with you additional collateral security so that you

could deposit this money with them.

Mr. HURD.—To that we object as not calling

for a statement of fact. We cannot tell what facts

they are talking about, and we are not ready to meet

any such evidence.

The COURT.—You better cross-examine him on

it. I will allow liim to answer it. Objection over-

ruled.
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A. I had.

Q. And of which bank had you made such re-

quest ?

Mr. HURD.—Same objection, because it is in-

definite and uncertain.

The COURT.—Same ruling.

A. Practically every bank in the county.

Q. And had any of the banks in the county in

the fall of 1926 deposited with you any additional

security to protect funds greater than that which

were already deposited with them belonging to

Sheridan County?

Mr. HURD.—To which we object on the ground

that it is irrelevant, and no foundation laid for it.

The law provides for the condition which he is now

testifying about, and it is a matter of law.

The COURT.—Overrule the objection.

A. No.

WITNESS.— (Continuing.) My reason for

taking out this burglary and robbery insurance, in

November, 1926, was because I realized that there

would be considerable cash during the [357—300]

months of November and December of that fall;

that I had not sufficient depositories to deposit all

checks and currency in that came into the office.

That was my purpose in taking out this large

amount of insurance. I don't believe there was

anything to call my attention to the particular time

when any of my clerks left my office the night of

the robbery. It was nothing out of the ordinary.

It is customary for the clerks whenever they fin-
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ished the work that they were working on and five

o'clock came to leave. I did not request the clerks

to stay any overtime that night. I stated that Miss

Newlon was there later than five o'clock, they were

all there later than five o'clock. My recollection

was that she was the last of the clerks to leave.

With reference to the time that Miss Newlon left,

and when my deputy left, as to the difference in

time between the departure of those two people, I

will say, that was pretty close together. I didn't

pay any particular attention to when either of them

went out the first time; I don't know as I watched

the clock exactly. There was not anything to call

it to my attention particularly. I do know that

Miss Hovet went out just before I went to put the

money in the safe, went out shortly prior to the

time of this robbery. She was outside when the

robber entered. When Miss Hovet returned I

heard the door being tried; some one opened it.

The two holdups were mumbling among themselves

for a minute, and then one went over to the door.

I do not know whether Miss Hovet locked the door

when she went out or not. [358—301]

On the 29th day of January following the holdup

and Mr. Erb had been there then from some time in

December, anyway I believe for a month, and he had

had all access to everything in the office and of the

vaults and wherever he wanted to go at any time for

considerably over a month, and as far as anyone in

the office knew, he had never been prevented from

examining any record of anything in which the
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County had any interest or right to. On this day,

while I was in the office, Mr. Erb walked right into

the vault, and not knowing what Erb wanted to do

in there, I walked and followed him in; and he

looked in the round safe, looked around in there,

and I stayed there and watched him, didn't say

anything, and he kind of poked around into every-

thing, and there was one compartment which had

some personal papers and stuff, [359—302] and

when he started to look into that drawer I told him

it was my personal letters and stuff and I didn't

know whether he had any right to look through my
personal papers or not, well, he insisted he did, in

kind of a sneering manner, and I got a little bit hot

and told him he could not do it; and so he went to

the telephone and called Mr. Clawson, and while he

called Mr. Clawson I took these papers and bundled

them up and took them into Dan Olson, clerk of the

court. Then I went back to the office, and in a very

few minutes Mr. Clawson arrived and then Mr.

Clawson and Mr. Erb came into my private

office and Mr. Clawson began to talk, trying to

get a confession out of me or something like that.

Then after he had talked a while I told him I

would be willing to show the papers if he wanted

to; but he said at that time he didn't want

to, but wanted at that time a statement from me
that I had declined to show him those documents,

and I called Mr. Erickson down there, the County

Attorney, and told him the circumstances and

asked him if it was all right to sign that statement,
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and Mr. Erickson said as long as there were no

County Records there and the statement did not

show that he was prevented from seeing County

Kecords, for me to sign the paper. That was the

last day Mr. Erb was there or Mr. Clawson; I be-

lieve they went away the next day or immediately

afterwards. [360—303]

That drawer was not locked except when the safe

was locked. Any time the safe was open the drawer

could have been opened. There was a month or

more that Mr. Erb could have examined those

papers if he so desired.

It was just a few minutes after Mr. Erb had

asked me to examine those papers before Mr. Claw-

son arrived there at the courthouse. Upon the

arrival of Mr. Clawson and the statements were

made by him that he thought he had a right to see

them, I offered to show them the papers. Mr.

Clawson then stated that he did not care to see the

papers. [361—^304] It is true that prior to the

time that Mr. Erb came that the National Surety

Company had another auditor that made a com-

plete examination and check of my records. His

name was Schimmel. He arrived very shortly after

the robbery. He remained there a week or ten

days or two weeks. While this gentleman was there,

he had access to each and every compartment, com-

partments of the safe in the Treasurer's office. He

had access to every record and file in that office

including personal matters and otherwise. On my
cross-examination I was asked about certain checks
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issued to Miss Crone and Rodney Salisbury and

I stated that in my report to the Clerk and Recorder

and to the Commissioners there was no provision

for it, or place to show this transaction; that is

still a record of the County as far as the transaction

is concerned, and it is part of the records of Sheri-

dan Count}'^, the transaction that took place. Miss

Crone was Superintendent of Schools. There was

more than one check issued to Rodney Salisbury

who was sheriff. Those checks were issued to them

and they turned over currency to me as county

treasurer. As to how I kept track of the transac-

tions like the Miss Crone transaction, the cash would

be taken and put in the till, if it was silver with the

other silver, if it was currency, with the other cur-

rency, and that would show up in the next daily

balance as so much currency. If the currency had

not been there it would have shown in the next

daily statement as a shortage. The check-book

show^s a notation that the check was issued for cur-

rency. [362—305]

Well, the County Treasurer's do not keep a de-

tailed statement of the exact bills and money re-

ceived from each one; it is all in one amount, and

we take in money and pay out money during the day

and our records have got to show at the end of the

day, after the business conducted, that we have the

amount of cash for which receipts, duplicate tax

receipts were issued during the day, less the amount

of payments made for warrants, coupons, bonds,

and other remittances. The Acklestad matter was
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handled in the same manner. I was asked concern-

ing a Charles Ross check; he had undertaken to

purchase some bonds from Wells-Dickey Company;

he brought some grain checks and he didn't have

the exact amount, and he was not checking on any

bank, and he asked if I would not give him a Treas-

urer's check for the amount which he had to remit,

and if I would take the grain checks. I did that

as an accommodation. There was a record kept

of it. William Hass never had a private pouch in

the vault; he never had any there during the fall

of 1926. Referring to Defendant's Exhibits 37,

and as to the amount of money I had on hand each

day upon which I balanced my books for August

28, 192G, up to November 29, 1926, we carried a

detailed statement of what was in each safe. In

the round safe on August 28, we had four hun-

dred and twenty dollars in gold and five hundred

dollars in silver and $92-3.46 in items, warrants and

such, which had been received from closed banks,

and were carried in the office as cash items in the

round safe. They were carried right along clear

through. [363—306]

And in the square safe we had $75.00 in currency.

August 28th, 1926, $75.00 in currency and approxi-

mately $225.00 in silver, in a tray. On August 31,

in the round safe we had $320.00 in gold, $500.00

in silver and $923.46 of those cash items; then in

the till in the square safe we had $860.00 in cur-

rency, that is on account of cashing a thousand

dollars the day prior, and approximately $210.00
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or $215.00 in silver, that is, in dollars, halves, quar-

ters, nickels and pennies in the tray. On Septem-

ber 2, the same account of gold and silver and cash

items were in the round safe as we had the time

before, and in the square safe in the till we had

$870.00 in currency and approximately $200.00 in

the tra}^, change. On September 4:th, we had the

same amount of gold and silver and cash items in

the round safe as on September 2d; we had |773.00

in currency in the square safe and about $230.00 or

$240.00 in silver in change in the tray. On Sep-

tember 8th we had the same amount of gold, silver

and cash items in the round safe as on the previous

date, and $684.00 of currency in the square safe, and

slightly over $200.00 of silver in the tray for change.

On September 11th we had $320.00 in gold, a thou-

sand dollars in silver in the romid safe, and the

same amount of cash items ; warrants ; I had no cur-

rency at all on that date, but about $250.00 in silver

in the tray.

A. The records show exactly, but I would have to

compute. [364—307]

Q. You would have to add them up in your mind,

but the record shows exactly.

A. The record shows exactly.

Q. So many dollars, half dollars, quarters, dimes

and so forth?

Mr. HURD.—The witness is now telling the jury

approximately there was so much on those days, and

there is the book that contains the exact amount.
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(Testimony of Eng Torstenson.)

Why not introduce the page on the record and let

the jury tell.

Mr. BABCOCK.—This is one of the records of

Sheridan County.

Mr. HURD.—The original record can be with-

drawn.

The COURT.—Yes, put it in and let the jury ex-

amine it.

Mr. HURD.—Copies can be made of it and sub-

stituted in the record. We will always consent to

that.

Q. On what page is the item of August the 28th,

Mr. Torstenson ? A. On page 89.

WITNESS.—(Continuing.) Page 89 of the De-

fendant's Exhibit 37 shows the cash items in the

Treasurer's office of Sheridan County on August

28. The next balance is August 31st. November

30th is on page 103.

Whereupon plaintiff offered in evidence pages 89,

to 103, inclusive, of book marked Defendant's Ex-

hibit 37, same received in evidence, without ob-

jection, and are in words and figures as follows, to

wit: [365—308]
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(Testimony of Eng Torstenson.)

WITNESS.—(Continuing.) In regard to col-

lateral securities which were in safe No. 2 desig-

nated as the round safe, there were certain bonds.

A. I had a notation of the amount of securities

in the check-books of the various banks. That rec-

ord was not stolen. I still have it in my possession.

Since the robbery I have checked those records

with the duplicate checks held by the various banks,

placing the collateral with me. The book which

is before me is the Bond Register. It contains a

register of all bonds issued by Sheridan County,

Montana, and also all the School Districts of Sheri-

dan County, Montana. I believe by referring to

that bond register I can [396—339] point out the

particular page upon which each of the securities

that were stolen were registered. Plaintiffs' Ex-

hibit 56 is the book which I have just identified as

the Bond Register of Sheridan County. I find a

record of some of the bonds registered upon page

126; bonds numbered from 1 to 31 of the issue of

April 1, 1925, are registered upon that page.

Whereupon plaintiffs offered in evidence page

106, being a double page of Plaintiffs' Exhibit 56,

which was received in evidence, without objection,

and is in words and figures as follows, to wit:

[397—340]
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Direct Examination 439

Cross-examination 443

[400]

Redirect Examination of Mr. TORSTENSON by

Mr. BABCOCK (Continued).

The total amount which I had on deposit in

those seven banks in Sheridan County on Novem-

ber 30, 1926, at the time of the robbery was $172,-

640.63. In the Riba State Bank I had on deposit

$32,325.56; in the Citizens State Bank of Dooley

$25,250.15; in the Farmers and Merchants State

Bank of Plent>-wood, $28,176.22. In the First Na-

tional Bank of Reserve, $40,924.40; in the First

State Bank of Medicine Lake, $10,000. In the

Farmers State Bank of Westby $18,500. In the

Security State Bank of Outlook, $17,464.30.

Those figures are derived from an examination

of the check books which I kept with the several

banks.

Q. Now, how much in checks, or other items of

indebtedness did you deposit in those several banks

in the month of November, 1926?

A. $83,736.14 up to the time of the robbery. I

determined from figures which I kept the amount

of checks which I had in the Treasurer's office at

the time of the robbery which I had not deposited

and which were not stolen. They amounted to

$107,308.01. After the robbery I made a list of

all those checks. It was from that list of checks

that I computed the [402—343] amount.

Q. Now, state to the Court and jury the reason
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why you had not deposited the checks prior to the

robbery amounting to over $107,000.00.

Mr. HURD.—To that we object on the ground

that it is irrelevant, immaterial, the checks are in

no way involved in this lawsuit.

The COURT.—Overrule the objection.

A. The banks had deposits for practically the

full amount of the securities which they had placed

to secure county deposits. Regarding the Charles

Ross bond concerning which I offered some testi-

mony on cross-examination, the bonds belonging

to Charles Ross were stolen at the time of these

robberies. There were seven thousand dollars

Sheridan County bonds belonging to Charles Ross

that were stolen in that robbery. That seven thou-

sand dollars was never included in any proof of

loss that I filed. That was merely a personal mat-

ter, he left the bonds there for safekeeping; they

were not at any time shown in the records of our

office of County Treasurer; not put in any proof

of loss filed. There was no claim made against

me as County Treasurer for any of those bonds.

That is true as to any other private papers or

private securities left in my office of the same char-

acter. No claim was made against the Surety

Company for any bonds or any securities left in

my office for safekeeping and which were stolen.

They have not been included in the computation

as to the losses sustained in the robbery. None of

this claim has ever been paid for the value of the

securities or monies which were stolen to myself

or to Sheridan County; none [403—344] of the
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securities which were stolen have ever been recov-

ered that I know of; they have never been pre-

sented for payment; never been returned to Sheri-

dan County or recovered by Sheridan County; nor

recovered by me as Treasurer of Sheridan County.

Recross-examination by Mr. HURD.

As far as I know the County never issued dupli-

cate bonds for the seven thousand dollars in bonds

of Charley Ross. I don't know it to be a fact that

the County has been paying the coupons on those

bonds. I don't know anything about that. I am
the only man who has authority to pay out any

money of the County, I pay out money for war-

rants and coupons. All the warrants and bonds

that I pay are turned over to the Clerk and Re-

corder at the end of every month. If there is a

coupon clipped off the bonds, I pay it and it goes

to the Clerk and Recorder to make a check against

my office and it remains in his office. Having

looked at Defendant's Proposed Exhibit 57, I know

what it is. The signature on it is mine. After I

signed it it went into the possession of Mr. Erb,

the auditor for the Defendant Surety Company.

Whereupon Defendant's Exhibit No. 57 was re-

ceived in evidence without objection, and is in

words and figures as follows, to wit:

(Above exhibit with Clerk of the court.) [404

—

345]

WITNESS.— (Continuing.) There are eight

columns of figures set opposite the names of the

different county depositories in Exhibit 57. The
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very first column you come to shows the amount of

money deposited in the banks up the dates that is

shown at the top of the columns. The next column

shows the securities, the collateral which was de-

posited by the respective banks with the County

Treasurer. Going on across the right of the sheet

you find six other colimms one which on a certain

date shows the balance in the bank, and the next

column shows the collateral security. The next

two columns there show on October 30, 1926, the

amount deposited in the banks, and the collateral

up against that. The last two columns show the

balance of monthly deposits in the respective banks

and the amount of collateral up. After I made it

up I gave it to Mr. Erb. Those banks represent

the only depository banks in Sheridan County,

open banks in Sheridan County. I did not de-

posit my funds in any closed banks.

Q. On the thirtieth of June, 1926, the total

amount of balance is in these seven banks is shown

here as $152,598.75, collateral security deposited in

the sum of $167,184.00; and on October 30, 1926,

the balance in all these banks amount to $145,-

761.96, and the collateral securities up against that

were $159,189.43, a difference of course, between

the amount deposited and the margin of collateral

of $13,428.00 on October 30, 1926. Then on No-

vember 30, 1926, the total amoimts deposited in

these respective banks, as shown on this exhibit,

is $167,870.72, and the securities up $182,074.77,

making a margin of $15,204.00; and then carry-

ing it on down to December 30, a [405—346]
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balance of $216,075.21 in the banks, and securities

up amounting to $230,074.77. You have observed

from my reading the totals that on November 30,

1926, you had in excess of the deposits in the banks

$15,204.00 in securities as a total from all these

banks, don't you*? You observe that, don't you?

A. Not at the time of the robbery.

WITNESS.— (Continuing.) The robbery oc-

curred on November 30, 1926. When I made this

statement up and delivered it to Mr. Erb, I knew

that I was showing for the close of business on

November 30, 1926, a margin of collateral security

amounting to $15,204 and some odd cents in excess

of the deposits in the banks. Getting over to the

withdrawal of checks, withdrawal of monies

through checks, issued on and after the 28th of

August, which was the starting point I took, when

I was testifying concerning the purpose of which

this currency was taken out of the banks, I was

reading from the daily cash statement. Defendant's

Proposed Exhibit 37.

Q. Will you turn to the page upon which you

made any entry concerning check No. 3256 drawn

on the Riba State Bank, September 8, 1926, pay-

able to the order of P. J. Ackelstad? Give me the

page number. A. Page 91.

Q. Point to me the item which carried that in-

formation.

A. The item, there is no particular item carry-

ing information, but the entire footings upon the

page carry the information.

Q. Is there not any item in the total of the items
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on that page by which an examiner of your office

could determine that you had handed over to P. J.

Acklestad a check in the [406—347] sum of

$1500? A. No, sir.

Q. Will you look at the page upon which appears

check No. 3222, drawn on the Farmers and Mer-

chants State Bank on the 28th day of August, 1926,

in the sum of five hundred dollars, and tell me
the page? A. It is on page 9.

Q. And will you indicate on what particular line

of the page there appears data showing for what

purpose you withdrew the |500 in currency?

A. The entire figures show what it was for.

Q. Is there on that page any item from which

an examiner in your office could tell that you had

issued a County Check for $500 and put into the

chest in safe No. 2?

A. It is shown by the fact that we had only

$75.00 in currency. At that time we had only

$75.00 in currency, so we got $500 in change. That

is at the place where I pointed my finger on the

book.

Whereupon a small b was marked on Exhibit

37 to indicate where witness pointed finger.

Q. Now, look at Defendant's Proposed Exhibit

37-B and state whether that is the item relative

to which you testified to the jury yesterday after-

noon that you could tell that this five hundred

dollar check which we are discussing was drawn

for the purpose of paying warrants?

A. That and the items appearing in the next

column. I was testifying from that $75.00 yester-
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day, also from the balance appearing here, because

the currency increased from $75.00 to $860.00.

That appears in the item |860.00 opposite "Cur-

rency in Till." Looking at Defendant's Proposed

[407—348] Exhibit 37-B on page 90, that is one

of the items that I looked at yesterday, and from

which I told the jury that the check had been

drawn to pay warrants, and for other incidental

disbursements. Those two items on Defendant's

Exhibits 37-B and 37-C are the items on which I

based my testimony yesterday, and the only items.

Looking at my records concerning check No. 3321,

dated August 28, 1926, for one thousand dollars,

drawn on the Farmers and Merchants State Bank,

those are items that I used as the basis of my testi-

mony, I mean the item of $75.00 and $860.00 on

pages 91 and 89, respectively, those two items, and

those are Defendant's Exhibits 37-B and 37-C.

It was by reason of those two items that I stated

to you yesterday that I had drawn one thousand

dollars in currency from the Farmers and Mer-

chants State Bank for the purpose of paying war-

rants. Having looked at Check No. 3243, or any

item relating to it, drawn on the Farmers and

Merchants State Bank, September 3, 1926, in the

sum of $500 in the records there are two entries

there showing that the currency went into the till;

I am looking at page 90. I will indicate to you

the two items upon which I base my testimony that

the money was used to pay warrants, $870.00 and

$773.00, which have been marked Defendant's Ex-

hibits 37-D and 37-E. Looking at page 90 of De-
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fendant's Exhibit 37, I observe on the page below

the second heavy red line opposite $870.00 the re-

porter's notation Exhibit 37-D and then right

across to the right margin of the page I find

$773.00 opposite of which appears Defendant's Ex-

hibit 37-E.

Q. And those are the items from which you were

testifying to the jury that you used that thousand

dollars which you [408—349] drew from the

bank on the date I stated?

A. That wasn't a thousand.

Q. How was that?

A. I thought that was five hundred.

Q. That five hundred dollars September 3d, that

is true?

A. That is what I judged it from, yes.

Q. And you had no other items at all to refer

to, when you referred,—when you told the jury

that that five hundred dollars was used for the

purpose of paying warrants, did you?

A. Well, the general posting of the entire page.

All the items on that page told me more or less

about it.

Q. Look at your record for check 197 dated Sep-

tember 4, 1926, payable to the order of the Farmers

and Merchants State Bank, one thousand doUars

and drawn upon that bank?

And point out the record, on the page from which

you were testifying yesterday, the items upon

which you based your testimony that that money

was drawn for the purpose of paying warrants?

A. No, I believe that must have been deposited
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in the banks, some other banks; it was not paid in

warrants that day, I don't think. I have no en-

tries in my books upon which I based my testimony

yesterday to the jury that the money procured on

that check was used to pay warrants. Turning to

the page in my records showing check numbered

2375 drawn on the 13th day of September, 1926,

on Riba State Bank, signed by me, and payable

to Riba State Bank in the sum of $500, that was

used for change in the office. I don't remember

telling you yesterday that I used that to [409

—

350] meet the payroll, I don't believe I did. I

cannot point to any particular items. Yesterday

I was testifying from pages 91 and 92 of the ex-

hibit.

Q. And point to me the item or items upon which

you based your testimony yesterday when you

stated what the money was drawn for?

A. Well, it was used for change for incidental

pay of warrants, as they came in, or any of those

other purposes.

Well, on the 11th we didn't have any currency

in the till at all, and we had to have some currency

in case anyone called for some warrants. I can't

remember at this time what the money was used

for. That is the general procedure, and that is

what the money was used for when drawn in small

amounts like that, change in the office, or anything

calling for cash payments. At this time I cannot

answer by yes or no as to what it was used for.

Q. Give me the two items on the two pages from

which you were testifying yesterday.
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A. I was testifying from the general

—

Q. Point out the two items. [410—351]

A. There is no particular item.

Q. Then when you were referring to the book,

you were not referring to the particular item?

A. I was referring to the posting as they appear

on the page.

Q. Show me the items on which you base your

testimony.

A. I can't show you the exact items.

Q. Can you show me a group of items. Can

you give us any information at all on the matter.

A. I can from these here that on the 11th we had

no currency on hand; no currency in the till what-

ever.

Q. Let me have the book, please.

(Witness produces book, page 91.)

Mr. HURD.—It is a blank.

Whereupon said blank was marked Defendant's

Exhibit 37-F.

Q. Point out the other items.

A. I did not state the warrants were paid that

day.

Q. Will you kindly point out the other items'?

A. Well, take all the items, if you like.

Q. You pointed out this blank, you said there

was another on another page.

A. Well, on the next page it shows $764 currency.

Whereupon that entry was marked Defendant's

Exhibit 37-G.

Q. Are those two items, one on page 91 of De-

fendant's Exhibit 37 marked 37-F, and the other
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on page 92 $764, marked as Exhibit 37-G, the items

upon which you based your testimony to the jury

yesterday? A. I based that— [411—352]

Q. Is it so or not ? Are those the two items upon

which you based your testimony, reading from the

book, when you gave it to the jury yesterday for

which the check $500 was used?

A. That is what the money was gotten for, for

that purpose. Those are the two items I used in

testifying to the jury as to what that money was

used for.

Q. Turn to the pages which you were consulting

yesterday when you testified concerning a check

drawn on September 20, 1926, for $2500, on the Riba

State Bank payable to its order bearing check num-

ber 3303, turn to the page you were using when you

were testifying to the jury yesterday for what pur-

pose that money was used?

A. I believe I testified it was used to provide a

depository; that is, on page 92 and page 93.

Q. Point out to me the item on page 92 which

you were using as part of your testimony, or the

basis of it. (Witness indicates.)

Q. Let me have the book. You pointed to an

item of $430 on page 92? A. No, I did not.

Q. Which one did you point to?

A. The cash item down here of $16,878.95.

(Whereupon said item was marked Defendant's

Exhibit 37-H.)

Q. Now then, point out on the other page, 93,

what particular item you were using when you were
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testifying to the jury as to the reason for drawing

that money ?

A. That was the same money, was it not?

Q. All I am dealing with is the check for $2500.

A. Yes, the cash item had been reduced to

$5,339.54. I have [412—353] pointed out the

items.

(Whereupon said item was marked Defendant's

Exhibit No. 37-1.)

The item opposite the notation, "Defendant's Ex-

hibit 37-1," is the item to which I pointed on page

93; and the items marked Defendant's Exhibit-fl"

on page 92 is the other item. Those two items rep-

resent all of the items which I consulted in this

book when I was testifying to the jury yesterday

from this book as to what it was used for, that is

why I judged it was used for that purpose. On

page 92 appears my daily balance for September

11th, 1926. That was on Saturday. Turning to

the next page, we had no business on Sunday. I

did not have any balance for Monday. I certainly

did some business in that office on Monday.

Q. Then you made up your daily balance on Tues-

day, September what *? A. September 14th.

Q. What check are you talking about. Are you

still talking about the $2,500 item?

A. I think you gave us the wrong date, did you

not?

Q. No, I did not. I gave you September 20, 1926,

$2500, and you go back to September 11th and 14th

to show the items you testified to yesterday?
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A. No, sir, I did not go back. I was looking at the

wrong page

.

Q. Then let me get the record straight. Your

testimony that those items appeared on pages 92

and 93 where the Court Reporter marked the re-

spective items should be eliminated, should they?

It is wrong, is it? [413—353a]

A. What is wrong? No, it is not wrong.

Q. On September 11th this check for $2,500 which

was drawn on September 20, had some entry been

made in your book which enabled you to testify

to the jury yesterday as to what the purpose of

drawing the money was for?

A. That is what I judged the purpose of drawing

the money for.

O. And you noticed in your daily balances the

first item or the only one marked on page 92, $16,-

000 and some odd dollars is entered there under

date of September 11th, don't you?

A. September 18th.

Q. The check was not drawn until September

20th?

A. These deposits had been made in the bank so

that the cash on hand was cut down to $5,339.54.

Q. How do you know the deposits had been made

in the bank?

A. Because the cash had been cut down, the cash

items were reduced and the bank deposits increased

from $138,413.15 to $149,770.80. A while ago I

pointed out the two items which you had marked as

exhibits. Now, I want some other items included

in it; those items are right here.
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Q. Are those two, with the two exhibits already

marked, all the data you used in testifying as to

w^hat the money was spent for, when you testified

on that point yesterday?

A. I did not say "Spent for," did I?

Q. Your testimony is in the record. On page 92

the Court Reporter has marked an item 37-J, and

that is immediately below 37-H. Is the item 37-J

now one of the items which you say you were testify-

ing to the jury from as to what this $2,500' was spent

for, I will change the question, and ask [414

—

353b] you as to what it was drawn out of the bank

for?

Q. I have modified the question to substitute the

word draw for pay, or paid out, I am trying to get

him to identify the particular items from which he

was testifying. My question went to Defendant's

Proposed Exhibit 37-J, whether that was one of the

items upon which he based his testimony yesterday.

That is all I want to ask him.

The COURT.—Answer the question. You under-

stand what counsel is inquiring about, don't you?

A. Yes, that is one of the items.

Q. And was Defendant's Exhibit 37-K on page

93 of Exhibit 37 another of such items?

A. Yes, that was also another item.

Q. Now, the, those four exhibits, 37-H, 37-J, on

page 92 of Exhibit 37, and Exhibit 37-1 and K
on page 93 were all of the data you had before you

yesterday when you were testifying as to why you

drew this money out of the bank ?

A. Not entirely.
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Q. What other information in that book from

which you were consulting and testifying?

A. Also that the cash in the round safe was in-

creased from [415—353c] $2,500 to $5,000.

Q. Are those exhibits, one numbered 37-1 for the

defendant appearing on page 92, and the other num-

bered 37-M appearing on page 93, together with

the other four, concerning that item about which

you just testified, all of the data you had when you

testified to the jury yesterday, as to your purpose in

drawing from the Riba State Bank that date the

sum of $2,500 in cash?

A. That, and my recollection.

Q. Will you take Exhibit 37 for the defendant,

turn to the page which you were using when you

testified to the jury yesterday as to the purpose of

drawing a check on September 24, 1926, in the sum

of one thousand dollars, payable to the Riba State

Bank and drawn on the Riba State Bank, which

is check 3310 for one thousand dollars?

A. I took it from the general appearance that

page 93. I cannot point out any particular items

there, I don't believe. I was using those items, and

using the general appearance of the columns, and

my recollection, when I told the jury yesterday for

what purpose the money was drawn out of the bank.

I mean the fact that the pages had figures on them,

items apparently of money, or some kind of trans-

actions. That is what I meant by the appearance

of the page. When I testified to the jury yesterday

as to the purpose I had in drawing the money from

the bank in the sum of four thousand dollars, I
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was referring to page 94 of Exhibit 37. I cannot

state the particuler items on that page that I was

using, I don't believe. I was using the entire page

when I was testifying, the whole page, everything

on it. It is substantially correct that [416—353d]

I cannot now give you any items which I used as

the basis for my testimony. On November 3, 1926,

I drew a check on the Riba State Bank numbered

3474, in the sum of four thousand dollars, payable

to the order of the Riba State Bank. I was testi-

fying from page 99 yesterday when I testified to

the jury the purpose of drawing that check. I con-

sulted the general page all the way through when

testifying, as well as my recollection.

Q. No, but I am asking you the items of the page

irrespective of your recollection which you were

consulting yesterday for what purpose that check

was drawn?

A. General appearance of the footings and the

page. The whole page in its entirety. Page 99 is

the page upon which I based my testimony yesterday

concerning checks drawn November 6, 1926, in the

sum of two thousand dollars, payable to the order

of the Riba State Bank and drawn on that bank. I

could not give you the individual items, it is just the

entire page, just as it stands, and my recollection.

I was not consulting any particular items on that

page yesterday when I testified to the jury as to

the purpose of which I drew the sum of $2,000 from

the Riba State Bank on November 6, 1926; just the

general way it is posted, and the appearance; I

mean the whole page 99. I testified from pages
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100 and 101 when I was testifying with respect

to the check of November 16, 1926, in the sum of

$6,000 drawn upon and payable to the order of Riba

State Bank. I cannot pick out any particular

items, the general posting of the page; the way it

is posted.

Q. On pages 100 and 101, when you were using

the pages you glanced at them and there was no

particular item on [417—353e] either one which

showed for any particular purpose, is that correct?

A. No.

Q. It is not correct? A. Not exactly, no.

Q. There is nothing on either of those pages

which shows for what purpose you drew the six

thousand dollars, is there?

A. I can't answer that yes or no.

WITNESS.—(Continuing.) I was testifying

from page 102 yesterday when I gave my testimony

as to the purpose of drawing $710 from the Riba

State Bank on November 22, 1926. I was consult-

ing the entire postings on the page when I told the

jury the purpose for which that was drawn. The

'pay shows a continual increase of cash items. That

is all I had before me at the time I was testifying

to the jury yesterday why and for what purpose I

drew the $710, and my recollection.

Redirect Examination by Mr. DONOVAN.

When I testified yesterday I not only took into

consideration the records in my cash-book, but my
recollection as to the various items about which I

was interrogated.



5138 National Surety Company

(Testimony of Eng Torstenson.)

Q. On your cross-examination this morning you

were interrogated concerning Defendant's Exhibit

No. 57, and were asked in regard to the difference

between the securities and the balance on November

30, 1926, and you started to answer, but were not

permitted to finish your answer. You said there

was a discrepancy and started to explain what the

discrepancy was?

A. The amounts I gave you as County deposits at

the time of the robbery was not the final balance on

November 30, [418—353f] because the amounts

I gave you as to the depository banks as to the time

of the robbery was not the final balance in the banks

as November 30th, for the reason that at the time

of the robbery a lot of checks and other business

had not been completed because it had piled up

in the form of letters amounting to thousands of

dollars; checks that were received in payment of

taxes, thousands of dollars piled up at the time.

After it happened I wired the State Examiner

whether the items should be held intact or not, and

he wired back that it should, and it took several

days before we could begin to clear the items and

deposit in the banks after the robbery, but during

that time, when a warrant was presented at the

window, or any other items which had to be paid,

we had to pay it, so then naturally our balance in

the banks and final balance on November 30th shows

to be less than it did at the time of the robbery and

I had no other chance to deposit any of the cash

items in the office between the time of the robbery

and final balance on November 30th.
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Q. What were the cash receipts on the 30th day

of November 1926, if you know?

A. Well, up to the time of the robbery,—^we had

taken into account of 1924, delinquent taxes,

$387.50; of 1925 delinquent taxes, $1,482.44; of 1926

personal taxes, $176.47 ; of 1926 real estate tax, that

is the current taxes for that year, $20,723.09; and

hail insurance, $476.99. That was up to the time

of the robbery that night. Then in addition to that,

with the cash items that had accumulated in the

office which had been sent and received by mail way

before the final balance, the following amounts were

received; [419—353g] 1920 delinquent taxes^

$325.49 and $27.46; 1927 delinquent taxes, $517.46;

1923 delinquent taxes, $410.22 and $1034.11; 1924

delinquent taxes, 324.65 and $944.59; 1925. de-

linquent taxes, $446.08 and $1,227.24; and 1926—

1926 real estate current tax, $12,813.62, and $21,-

944.28 ; hail insurance $635.91 and $124.63 ; redemp-

tions, $260.06 and A 101 receipts $216.00. These last

were the amounts which were taken into the Novem-

ber 30th balance after the time of the robbery and

after the time the examiner appeared in the office.

Q. Can you give the total of those amounts %

A. Not without adding them up.

The COURT.—Add them up some other time.

Recross-examination by Mr. HURD.

Q. It is a fact, then, that the total receipts for

November 30, 1926, amount in cash to $3,723.38, and

that all the other items to which you have referred

are what you call cash items, checks and drafts ?
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A. Checks and drafts.

Q. Just one question about Exhibit 51, wliich is

the statement of funds in banks of Sheridan County

and collateral security as pledges, dated 24th of

January, 1927, isn't it? A. It was.

Q. You say it was. Well, there it is, if you want

to see it ? A. 24th of January, yes, 1927.

Q. Now, you say, do you, that when you showed

in the column of balances 30th of November, 1926,

$167,870.72, that item is wrong?

A. No, I didn't say it was wrong. [420—353h]

Q. Your books showed at that time that you had

in these seven depositories that amount of money,

didn't they?

A. I can't answer that yes or no. I made this

statement up from my books. I took items from

the books which made up the total $167,870.72.

That is the way my books were at the close of busi-

ness on November 30, 1926, when all of the business

of November 30th had been taken into considera-

tion. Mr. Erb asked me to get him up this state-

ment from the data in my office; I complied with

his request. I did not tell him that it was not

correct. I handed it to him as correctly reflecting

the conditions of the books in my office for the

period ending November 30, 1926.

Witness excused. [421—3531]
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TESTIMONY OF ANNA HOVET, FOR PLAIN-
TIFFS.

Whereupon ANNA HOVET, a witness called and

sworn on behalf of the plaintiffs, testified as fol-*

lows:

Direct Examination by Mr. DONOVAN.

My name is Anna Hovet. Live at Antelope in

Sheridan County. I have lived in Sheridan County

17 years. At the present time I am Deputy County

Treasurer of Sheridan County. Held that office

since April 1, 1926. Was the Deputy County

Treasurer on November 30, 1926. I attended to

my duties in the office on that day. That evening

3Iiss Newlon left shortly before I did. She left

a few minutes before I went out; just a few min-

utes. I don't remember the time the other clerks

left; it was after five o'clock. They left before

Mrs. Newlon. I went out shortly after Mrs. New-

lon. I was not leaving the office for the night when

I went out that night; I stepped out to the ladies'

room. I was gone just a few minutes. Mr. Tor-

stenson was left in the office when I was out; no

one else was there. I was gone less than five min-

utes. When I went to open the door it was locked,

land I couldn't get in. I had gone out the door

in the southwest corner of the main room. When
I returned I entered the same door, and found it

locked. I tried to open it, and it was locked and

I couldn't get in, and I tried it again, and finally

the robber let me in; I met him face to face. He
pointed a gun at me and told me to go over on the
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floor opposite Mr. Torstenson, and I first kind

of laid down on my knees ; he was not satisfied with

that; he wanted me to lay down further over and

facing the wall. I made a move once to glance

toward Mr. Torstenson, and he pointed a [422—

•

354] gun at me and told me to face the wall.

When I first entered I did not notice anything at

first except the robber. When I was obliged to get

down on the floor, I saw where Mr. Torstenson

was on the floor; I was opposite Mr. Torstenson.

There were two robbers there. One was in the

vault and the other was right beside me. He had

a weapon. He made us get up and march in the

vault, and shut the door, and closed the door. They;

locked the door ; we tried to get it open ; we couldn 't,

jand finally Orwald came, Mr. Torstenson 's son. At

first we couldn't make him hear, finally we did

make him hear. We told him to get his mother.

In the meantime the janitor, we tried to call to

him; we heard him around. He couldn't open the

door at first, and we told him the combination, then

he told us about the screw on the inside to screw

out, and we could get the door open, and we did,

so that we finally got it open. It was finally opened

by Mr. Torstenson. We were in the vault about

an hour. While in the vault we noticed the round

safe was empty in the bottom; the door was open.

The bottom compartment of the round safe was

entirely empty. I cannot recall about the upper

compartment; there would not be anything there

unless maybe a loose paper or something. The

bottom part of the safe was used particularly for
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currency. The upper compartment was used for

securities and for stuff like that. The square safe

was open too. The name of the janitor was Frank

Dionne. When we were released from the vault

in the main office room, right in front of the vault,

there were [423—355] papers strewn around;

those were papers that were kept in the safe. I did

not look at them to determine whether they were

checks and trust receipts and envelopes. After we

w^ere released from the vault, I was very much ex-

cited, and afterw^ards we called up Mr. Erickson.

I remember the sheriff was called. I left shortly

after Mr. Erickson came down. The robber that

I met face to face was masked; he had a blue

handkerchief tied across his face (illustrating). It

covered the w^hole lower part of his face almost up

to his eyes.

That was an unusually busy day. Aside from

that there was not anything unusual in the trans-

actions in the office. Prior to the time that the

robbers came in Mr. Torstenson was checking up

the cash that was taken in that day. I don't re-

member just where he was. I didn't have any-

thing to do with this robbery. I did not have any-

thing to do with the planning of it, nor did I take

any part in it. I never saw either of these rob-

bers before. I have not ever seen them since that

[424—356] I know of. I know Mrs. Newlon and

Glow Kresbach and Chris Christianson. I know

them well enough so that I would recognize their

voices. I know it was not Glow Kresbach, or

Christ Christianson, or Mrs. Newlon, that were the
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robbers, or either of them ; it was not any of those.

I am sure it was not Mr. Torstenson.

Cross-examination by Mr. HURD.

When I left the office on the evening of Novem-

ber 30th it was round ten minutes of six; I think

I glanced at the clock before I stepped out of the

door, and the clock showed ten minutes of six.

Having examined Defendant's Exhibit 44, I know

what that represents ; it is the corridor leading east

and west into which the office door of the Treasurer

opens, into which this door through which I went

out goes. The first door on the left-hand side

shown in the picture is the door that lets out a

person from the main room of the Treasurer's office

into that corridor. When I got out of that door

I turned to my left and went east in that corridor.

In doing so, I finally passed out that door at the

extreme east end of the corridor. From that point

I couldn't say just the distance it was to the ladies'

room. It is not very far. I partly passed bj^

the office of the County Clerk and Recorder. I still

went on from that point in an easterly direction,

in the same direction, [425—357] in the same

direction I was going. I went out of this door here

in the corridor before I came back to it, and I was

gone just a few minutes. When I came back I

found this door locked. The one which goes into

the Treasurer's office. When I went into the office,

I saw then Mr. Torstenson and two other persons.

One of those persons was in the vault in which the

two safes were, the other met me right at the door.
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After he had disposed of me he was right close to

me outside of the vault. I was required to lie

down on the floor on the west part of the room. On
the west side there is a counter; it extends from the

grill work to that door, except that it is separated

into two parts by a flue, it is from the door to the

other door. I was placed on the floor nearest to the

door going into the Assessor's office; that is the

counter up against the west wall of the room; it

is on the west wall. I was placed near the north

end of that counter. My face was turned to tha

wall. I think the corridor was lighted when I went

out. It has electric lights in it. I cannot recall

whether I looked to right, which is in a westerly

direction when I came through the door, as I was

closing the door. The knob or latch that opens

or closes the door is on the west side. When I

came out of this door and pulled the knob to, I

could see to my left up and down the corridor

in a westerly direction. I turned to my left and

walked out of that door [426—358] at the east

end of the corridor. I didn't see anybody out in

the corridor at that time; I didn't not hear any

person walking around either. I don't recall

whether the Clerk and Recorder's office was lighted

when I passed close to the south wall of it; I don't

remember that. On my w^ay out nor coming back

while I was out to the place that I went, I didn't

see anyone. Having been shown Defendant's Ex-

hibit 53, I recognize that. I recognize the little

cement building over there at the extreme right of

the picture as the County Jail. Between the
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county jail and the south wall of the Clerk and

Recorder's office is where I passed in going where

I did go. I did not see anybody out there at alL

tWhen I came back I had to face the whole length

of this corridor, which went west of this door;

when I was going in, I was walking right straight

in with m}^ face toward the west. I could see the

wall of that corridor into which that one leads; I

could see that far down. I did not see anybody

ground there at all. I did not hear anybody walk-

ing around. After we had been placed in the vault

for some time, I don't recall Mr. Torstenson using

a coin, or something else, taking a bolt out of the

vault door. I remember he tried to do it. I don't

recall his taking it out. I don't recall his taking

it out. I don't recall that the bolt was in there

when Mr. Bironne came into the Treasurer's office

after we had been confined in the vault. It no

doubt was. At any rate Mr. Torstenson took it

out at that time. It must have been close to an

hour from the time we were confined in the vault

until Mr. Dionne came. When Mr. Dionne came

and after the bolt had been taken out, either he

or Mr. Torstenson succeeded in getting the door

open ; that [427—359] is true. We tried to open

the door. I assisted him. I tried a little bit too,

on the bars ; tried to see if the bars would push up

and down and sideways. After Mr. Dionne came

and the vault door was open, Mr. Salisbury, Mr.

Erickson and Mrs. Torstenson came. I don't think

there was any person in the Treasurer's office ex-
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cept Mr. Dionne when we walked out of the vault

door. I don't recall of seeing anyone around the

building at that time. I did not notice whether

anybody looked around the building at that time,

whether Mr. Torstenson, or Mr. Dionne or myself

did ; I was too excited at the time. I did not notice.

I do not recall as to w^hether Mr. Dionne or Mr.

Torstenson left the room before any other person

came. The first person who arrived there after we

had been released from the vault was either Mr.

Salisburj^ or Erickson. I could,—I myself called

Mr. Erickson and Mr. Torstenson called Mr. Salis-

bury. As to the time that passed between the

time of our getting released from the vault and the

arrival of Mr. Salisbury, it was shortly after; I

could not say just the exact time. I don't think it

was hardly as much as an hour. I could not say.

Mr. Salisbury to whom I referred was the Sheriff

of Sheridan County at that time. When I speak

of Mr. Erickson coming there, I mean William

Erickson, the cashier of the bank. I don't recall

just w^hat time Mrs. Torstenson came, but she was

there. I don't recall just when she arrived. I

stated there were some papers on the floor of the

room, main room of the Treasurer's office. After

all of these instances were over, I left the build-

ing. I left those papers out there as they were,

I did not check anything over. There were some

papers there, I don't know [428—360] what

papers they were.
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Redirect Examination by Mr. DONOVAN.

I think it was quite dark out side, when I went

to the ladies' retirement room.

Q. Have you ever been a witness in court before?

Mr. HURD.—I object to that as irrelevant and

immaterial.

The COURT.—Oh, yes, she may answer.

A. No, sir, I have not.

Recross-examination by Mr. HURD.

I testified before Attorney General Foot within

two or three days after these occurrences ; they had

a hearing. I was sworn by Attorney General Foot,

placed under oath, just as I was in this court ; there

was just a few men there. I testified as a witness

at that time on the witness stand after I was sworn.

Questions w^ere asked in a similar way as Senator

Donovan has asked me at this time. There were

several other men there in that room where this

inquiry was carried on by Attorney General Foot,

when I was testifying.

Witness excused. [429—361]

TESTIMONY OF MRS. IDA NEWLON, FOR
PLAINTIFFS.

Whereui^on Mrs. IDA NEWLON, a witness

called and sworn on behalf of the plaintiffs, testi-

fied as follows

:

Direct Examination by Mr. BABCOCK.

My name is Ida Newlon. I resided in Plenty-

wood throughout the months of November and De-
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cember, 1926. I was a clerk in the Treasurer's of-

fice ; up to the 30th of November I had been a Clerk

in the Treasurer's office immediately prior to that

date since the 7th of June. Chris Christianson and

Glow Kresbach were other clerks who were em-

ployed in that office on the 30th day of November,

1926, and immediately prior thereto. Miss Anna
Hovet was the deputy employed in that office at

that time. The work that we clerks performed

during the months of November, 1926, was taking

care of the delinquent taxes, posting the taxes, and

answering inquiries. We used adding-machines

and posting-machines ; kept books and correspond-

ence and work of that kind. The clerks could

write the checks against the County Treasurer's ac-

count there, but we could not sign them. The

checks were signed by the Treasurer and the Dep-

uty Treasurer. When I left the Treasuer's office

on the night of the 30th of November, 1926; that

was the night of the robbery. Mr. Torstenson and

Miss Hovet were in the Treasurer's office. It was

about five-thirty when the other clerks left that

office that day; that [430—362] is, Chris Chris-

tianson and Glow Kersbach left about half-past

five; I left about twenty minutes after they did. I

did not notice anybody leaving the courthouse at the

same time that I did. I left the courthouse from

the south entrance; from the Treasurer's office you

turn to the right. I went to the edge of the corri-

dor and then turned to the left down the main cor-

ridor to the main door and left that way. I was

living straight west of the courthouse. I noticed
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it was dark outside after I left the courthouse. I

don't recall whether it was a moonlight or a

stormy night. I,—after I left the courthouse, I

didn't notice anyone around. I did not hear any

cars as I was moving around the courthouse, leav-

ing the courthouse. I did not hear any persons

talking outside. I did not see anyone in the cor-

ridors as I left the place. I was not back there at

any time that night. I did not have anything to

do with that robbery. I did not help plan it or

receive any of the proceeds of it.

Cross-examination by Mr. HURD.

There was snow on the ground in Plentywood at

the time of the robbery of the courthouse on the

night of the evening of November 30, 1926. There

was quite a bit of snow. I have looked at De-

fendant's Exhibit 44, and I know what that repre-

sents. That shows the corridor leading by the

Tresurer's office and it was taken from a point west

of that door, and the camera was focused east, that

is the way I see it. Here is the same corridor on

Exhibit 40 represented by lines, and the Treasur-

er's door is there; the Sheriff's office door there,

the janitor's door there and so on. I recognize that.

Then the corridor, [431—363] when I went out

of that door, I turned to the right, that would be

my right, and went west down the corridor in a west-

erly direction. When I got down to the north-

west corner of the Superintendent of Schools' of-

fice I turned to the left; when I got to the end of

that corridor I turned to the left in the main cor-
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ridor and went out the main south entrance door.

After looking at Plaintiffs' Exhibit 53, I recognize

that. The last door toward the left side of the pic-

ture is the south entrance of the county building;

that is the door out of which I went. When I got

out of that door I did not walk some distance south.

I did not take that plank walk if it was there at

the time that leads up that little hill. I turned

around to the right after I got off that little step

there. I turned sharply to the right and went

around the portion of the building used as a court-

room and court chambers. I did not go the full

length from that part of that building, there is a

road leading up about halfway; it comes down

about where the clerk of the court's office has a

window opening out; that portion of the office is

between the courtroom and the judge's chambers.

I got that far around the building and got about

halfway down that west wall. I could not that that

west wall of that building is twice as long as this

courtroom. I could not approximate that by look-

ing at the west wall; I could not say. The portion

that the clerk's office is in there, and the court-

room is considerable longer than the length of this

courtroom. I went up a little hill and that took

me westerly right over to where I was Kving. Per-

haps it took me about five minutes from the time

I left the Treasurer's office at ten minutes to six

to walk [432—36'4] that distance. I never did

time myself as to the time it would take me, but it

takes a few minutes, perhaps three or so. In pass-

ing from the door of the Treasurer's office I saw
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none in either of the corridors in the County Build-

ing. When I came out of the door I did not see

anybody out there, in that locality or vicinity.

When I turned around and walked along the south

wall of the courtroom along the west wall up to

about where the Clerk's office window, I saw no one

around there. I did not see anyone at all until I

got in the house where I was living.

Redirect Examination by Mr. BABCOCK.

Q. Will you state whether your watch was or

was not a few minutes faster than the clock on the

30th of November, 1926, if you know?

A. I am sure it was.

Recross-examination by Mr. HURD.

By my watch it was ten minutes to six when I

left the County Treasurer's office, I don't know

whether the clock [433—365] in the Treasurer's

office is connected up with the Western Union

wires. I used to compare my watch with the clock

there, that is the time I had to go by. I think,

—

I mean that is the time I had to go to work by in

the mornings, and I kept my watch a few minutes

faster than that. Looking at Defendant's Exhibit

43, that is a picture of the clock in the office that

controls the time of the arrival and departure of

the employees. I don't know that that is a stand-

ard time-piece at all. It was in the morning that

I compared my watch with that clock on the wall

about nine o'clock. I possibly compared the watch

and clock as I looked at my watch. It was cus-
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tomary that I did that every day. It was a wi'ist-

watch. I looked at my watch every day and looked

at the clock to see how it compared; that was done

most every day. I always found my watch a lit-

tle faster every time I compared it. I usually had

it a few minutes fast. It was a regular matter all

the way through for me to keep it a little bit fast.

I don't think I saw anybody set the clock. I did

not see anybody set this clock while I was work-

ing there on November 30, 1926. I don't remem-

ber of moving the hands of my watch one way or

the other at nine in the morning to change it.

Witness excused. [434—366]

TESTIMONY OF CHEIS CHRISTIANSON,
FOR PLAINTIFFS.

Whereupon CHRIS CHRISTIANSON, a wit-

ness called and sworn on behalf of the plaintiffs,

testified as follows:

Direct Examination by Mr. BABCOCK.

My name is Chris Christianson. I was living in

Plentywood on the 30th day of November, 1926.

At that time I was working in the County Treasur-

er's office as a clerk. Miss Glow Kersbach and

Mrs. Ida Newlon were the other clerks working

there at the time. There was a deputy working

there, her name is Anna Hovet. Mr. Eng. Torsten-

son was the County Treasurer. I left the Treas-

urer's office that day at about five-thirty. I went

to the postoffice. From the postoffice I think I

went and had supper. The postoffice is about three
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blocks southwest from the courthouse. I don't re-

member when I left the courthouse that night

whether it was dark or light outside. I don't remem-

ber whether there were any street lights lit in that

part of town. When I left the courthouse I didn't

see anybody around the building. I did not see any-

body in the hallway as I left the Treasurer's office.

I went out at the south entrance. After I left the

Treasurer's office I turned to the right and went

into the hall that turned to the left down the south

main entrance of the courthouse. I don't recall

whether there was snow on the ground then. I

don't remember. I was back to the courthouse that

evening again. It was about nine o'clock when I

returned to the [435—367] courthouse. That

was the first time that I went back to the court-

house. I did not have anything to do with this

robbery. I never planned it or talked over it; I

never received any part of the money or securities

that were stolen.

Cross-examination by Mr. HURD.

I don't remember whether I was out of the room

of the County Treasurer's office where the clerks

were during this afternoon of November 30, 1926,

until five-thirty. As far as I remember I kept on

working on whatever I was working on from the

time that I had lunch until I left at five-thirty.

The door through which I went was the door which

opened directly from the Treasurer's office into the

corridor running east and west. It would be, look-
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ing at Defendant's Exhibit 44, the first door to the

left, to my left side. The first door to the left is

the door through which I went out of the Treas-

urer's office. That is likewise shown in here on Ex-

hibit 40 as being door marked S. That is the door

through which I went. When I went out the door

it was unlocked. That door remained unlocked at

all times during office hours, and did on November

30, 1926'. When I came out of the Treasurer's

office at that time, that is, about five-thirty, I did

not have occasion to go out to the east door, through

the east door. I don't remember that I looked in

that direction. I did not see anybody at any rate.

When I came out of the Treasurer's office I turned

to the right and walked down that corridor, or

along in a westerly direction until I came to the

next corridor; I then turned to the left and went

out the south door. When I got out that south

door, I still continued [436^—368] in a southerly

direction. The door out of which I went is shown

in Exhibit 53 as the last door near the left end,

—

left-hand edge of that picture. I went within sight

of the jail building there, walked some distance

away from the jail, but in sight of it. Likewise

I was so that I could see the private office of the

sheriff in the small cabin there. I don't remember

whether that office was lighted when I passed by

it, or in the vicinity of it. I don't remember that

the jail was lighted. I walked in a southerly direc-

tion for half a block before I made any change in

direction. I followed the road that comes off of
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the little hill and goes down to this entrance door.

I don't think I turned on that little plank side-

walk out there that leads up on a short cut to the

hill. I went on up the main road which eventually

about a block from the courthouse door gets into

one of the streets of Plentywood.

Q. And then when you got in that street you had

to walk down how far before you came to any place

where you turned or did walk how far?'

A. I cut across the block.

Q. You cut across that block as soon as you hit

the curb in that road, you went diagonally across

that block?

A. Yes. That is all vacant there. At the time

I got a block from the little hill, a block away from

the south entrance, I didn't see anybody around

there at all. I did not see anybody out there on

the vacant lot. When I got in the vicinity of the

postoffice I could not say whether I came in con-

tact with people.

Q. You don't remember having seen a human be-

ing from the [437—^^369] time you went out of

the Treasurer's office until you arrived at the post-

office, is that right?

A. I went out of the Treasurer's office with a per-

son. I don't remember whether that person went

to the postoffice with me; that person's name was

Miss Kresbach. I don't know where we were when

she and I separated. She might have gone up to

that plank walk. I don't remember seeing her

after I passed out of the south entrance door. She
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and I were walking down the corridors close to-

gether.

Redirect Examination by Mr. BABCOCK.

Miss Kresbach lives between the courthouse and

the postoffice.

Witness excused. [438—370]

TESTIMONY OF FRANK DIONNE, FOR
PLAINTIFFS.

Whereupon FRANK DIONNE, a witness called

and sworn on behalf of the plaintiffs, testified as

follows

:

Direct Examination by Mr. DONOVAN.

My name is Frank Dionne. I was employed by

the Comity of Sheridan in November, 1926, in the

capacity of janitor in the courthouse. I came to

work on November 30, 1926, just before six o'clock

in the evening. I am always starting to work in

the courthouse about six o'clock. That evening

when I came to the courthouse, the first thing I did

was to go to the basement to make some fire, steam

up the engine and boilers. Then I went up to my
room. It is a room where I keep my implements,

and sometimes I sleep there in the winter-time. I

was in my room just a few minutes then I went out

to start working, cleaning. I started my cleaning

work in the Clerk and Recorder's office. I couldn't

say exactly when I started to work in the Clerk

and Recorder's office. A while after that I came
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to the Treasurer's office, maybe three-quarters of

an hour. The occasion of my going to the Treas-

urer's office, I heard some noise there, that is why

I went in there. I had a key that allowed me to

enter the different offices. When I heard those

voices, I was in the Clerk of the Court's office, work-

ing there. That does not adjoin the Treasurer's

office; it is about two partitions between. What

attracted me to the Treasurer's office was some

voice that was far away. Then I heard a kid try

to get in the door, you know; I heard a kid come

into the courthouse at that time, trying to get in

the Treasurer's [439—371] office. Afterwards I

learned that boy was Bert Torstenson's, the plaintiff

in this action, his son. I don't know how old he

is,—about nine or ten; I am not sure. Then I

went in there. When I walked in I saw lots of

paper on the floor, then I heard Bert holler to me

in the vault. When I referred to Bert I mean

Eng Torstenson, one of the plaintiffs in this action.

He says to me, "Open the door"; then I asked him

to give the numbers so that I can get in there, and

I try, but I couldn't open it at all; I try open the

vault, but I couldn't do it. Then I told him if he

have a little screw-driver maybe he could take off

a screw from inside, you know, of the vault, and

might come unlocked, see, so he done, and the door

was finally opened; Bert opened it from the inside.

He removed the screw or bolt that permitted me

to turn the knob on the outside and pull the door

open. Bert and that deputy were in the vault.
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I didn't notice much of the condition of the two

safes in the vault when the door was opened, or

shortly thereafter. There were a number of pa-

pers on the floor of the main room when I came into

it. Prior to the time that I heard the boy's voice

or kid's voice, as I said, I had heard a sound in the

Treasurer's office. I heard some one just holler-

ing like he far away, some place. I didn't know

where it was at first. I did not hear any talking or

any walking in the Treasurer's office at that time.

Q. Had you previously that evening, and prior

to the time that you heard these voices calling,

heard anyone walking? [440—372]

A. No, I didn't hear anybody walking then.

Q. Well, you say you didn't hear anybody then.

I want to know whether at any time, previous to

the—any time before? A. Yes.

Q. You heard the Torstenson boy? A. Yes.

Q. And before you heard these voices that

somided as though they were coming from a long

ways away, had you heard any other sounds in the

Treasurer's office, or the corridor?

A. When I first come in the basement, yes.

Q. You did hear some sounds ?

A. Somebody walking in the Treasurer's office.

That would be when I was making the fire in the

basement when I first come in. When I first went

up in my room, I heard someone passing through

the halls. My room in the courthouse is just across

from the Treasurer's office, across this hallway,

from which one enters into the Treasurer's office.
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It is on the same floor as the Treasurer's office,

just a partition between. That is a one-story build-

ing. I did not have access to the vault in the Treas-

urer's office. I mean, I did not have the keys or

combination necessary to enter the vault. I had

a key to the door.

Cross-examination by Mr. HURD.

I helped put in the door which allowed anyone

to get into the vault where the two safes were.

[441—373]

Q. You are familiar with the mechanism of that

vault door which closed it, that is, moved the plung-

ers, were you not ?

A. Well, every election time they always change

combinations of those vaults.

A. Yes, sir. I did the work of changing the

combination, and when Mr. Torstenson went into

office on the first Monday of March, 1925, I fixed

the combination that he still uses up there. I have

not made any change in that combination since

November 30, 1926. When I made the change in

the combination, of course, I just changed one num-

ber, you see, that is all.

Q. You knew what the combination was, did you ?

A. Yes, one number.

I just change one number is all. One the evening

of November 30, 1926, I came to work about the

usual hour, two or three minutes before six that

I arrived there, and that was generally the time I

arrived there. When I came to the courthouse in
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order to go to work I entered the building through

the south entrance. Examining Defendant's Ex-

hibit Number 53, I note a door over there (indicat-

ing), the last door toward the left in that picture;

that is the south entrance. I came in that evening

through that entrance. That is the corridor (indi-

cating) into which [442—374] you have to walk

in order to get into this corridor (indicating).

When I came into this corridor, the south entrance,

I don't know if it was lighted. The right-hand

corridor was lighted.

I did not see anybody. Then I went down that

corridor to the room which I use. Looking at Ex-

hibit 44, that is a photograph taken at some point

near the west end of the east and west corridor with

the camera focused east. The first door to the left

is the door which you get into the Treasurer's office

through. The next door casing there is an old

door that has been closed up, on that side. On this

side the door into my room is the first door on the

right, no, the second,—the second door on the right

as shown on that picture. I went as far as my
room. I could see clear to the end of that corridor,

clear to the back door, the east door. I didn't

see anybody in there at all. My room was not

locked ; I just walked right in ; I just leave it open.

When I got in there I turn on the light and went

dow^i in the basement.

Just took off my coat and went into the basement.

The basement has its entrance from the floor of my

room, and down in the basement is the boiler or the
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furnace where I had to fire. When I got down there

I shook the grates and put in coal; I got two big

boilers, and two good-sized furnaces. It just takes

me a few minutes, I don't [443—375] know how

long, to do that. Those boilers are partly under the

floor of the Treasurer's office and partly under the

corridor. The portion of the basement in which

the two boilers are, the boiler-room, I don't know^

for sure, but about twenty feet maybe square. I

turned on a light down there. The coal-bin is right

in front of the boilers. After I turned on the light

I did not see anybody there. The door into the

basement, that is closed; it was not locked. That

is the door through which I get in the coal and take

out the ashes.

A. Just a kind of a trap-door on the floor of my
room ; it was not locked. I did not see any person or

persons anywhere around that basement. While

I was down there I heard the noise that a person

would make in walking across the floor ; Tt sounded

like it was up in the Treasurer's office. I heard

no voice.

I heard someone walking there in the office, some-

one person walking. I did not hear any sounds in-

dicating that a i)erson had jumped in over the top

of that grill work, or the counter in the Treasurer's

office to the floor. When I entered my room the

Treasurer's office was lighted. After I came back

from the basement I went back down that corridor

to where you could enter the Clerk and Recorder's

office. I passed by there. I passed right along that
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portion of the corridor leading from my office, which

is the second door, I passed right along there,—

I

went through the hall there. [444—376] I am
familiar with Defendant's Exhibit 40, which shows,

according to the evidence, the ground floor plan of

the Treasurer's office; I see it there. In this

vicinity, right opposite the door of the Treasurer's

office, is my office. Our doors are opposite one an-

other on this corridor. After I had been in the

basement and came back in my office, I then started

to the Clerk and Eecorder's office.

I went past that door, and then I went over to a

door marked "J." That got me into the Clerk and

Recorder's office.

A. There is an allej^way in between, but no door.

Then I went through that door, marked ''101"; then

I was in the Clerk and Recorder's office. That was

the office where I generally started cleaning up.

When I got through in the Clerk and Recorder's

office I went from there in the Treasurer's office.

That was my practice at all times.

I saw the light in there so that I did not want

to go in. I don't know if the door between the

two offices was open; I didn't try it. I simply saw

a light in there, through the window from the Clerk

and Recorder's office, which would let me look into

the window in the Treasurer's office. Exhibit 41

shows the window just north of the grill work [445

—377] and counter in the Treasurer's office; I can

see that, this window here in the Treasurer's office,

I see that. Then you look in the perspective and
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you see the window over the Clerk's office, that

window back in there (indicating), so that inside

and behind from this point of view the window in

the Clerk and Recorder's office you could look di-

rectly into the Treasurer's office. When I went into

the Clerk and Recorder's office it was not lighted;

I turned on the lights. When I did that it was be-

tween six and seven, I am not sure,—maybe half-

past six, like that; I couldn't say for sure, but

about half-past six.

Q. When you came to work did you look in the

Clerk and Recorder's office?

A. I didn't notice. The Sheriff's office is next to

mine. The sheriff's office is always open. I

couldn't say there was any light in it. I didn't see

anyone in the Sheriff 's office when I arrived. After

I got through the Clerk and Recorder's office, I wenti

out of the same door which I used in going in to it,!

and then walked the length of the corridor to get

over to the Clerk of the Court's office. In order to|

get to the Clerk of the Court's office you have to}

walk the full length of the east and west corridor,

and then you turn in the corridor which you first]

enter and go [446—378] back to the end of that!

and go over on this side of the building to get in the]

clerk of the court's office. When I entered that

office I turned on the lights; there was nobody there.

Opening off that office to the north is Judge Paul's

chambers. I went in there from the Clerk's office;

I didn't see anybody in there. When I got through

i
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with that office I did not go into the courtroom

proper, not that night; I didn't clean up the court-

room that night at all, and I was not in the court-

room that night at all. While I was working the

clerk of the court's office, I heard the little boy's

voice. Up to that time, from the moment I stepped

into the south entrance of the County Building, I

had not seen anybody up to the time that I saw

the little boy. Having heard his voice, a little while

afterward I went down to investigate and find out

what he wanted. I heard his voice a couple of times

before I went dowii and investigated. I went from

the Clerk's office to the door of the Treasurer's

office, the one opening into the corridor where the

grill work is, the first door to the left on the cor-

ridor. [447—379]

A. I couldn't say for sure when; it would be about

a quarter to seven. While in the basement I heard

no voices such as I heard at that time. The voice or

voices which I heard that attracted my attention

apparently came from some place in the building

where the accoustics properties were not very good;

it seemed fuimy. I had to listen a moment or two

to locate the voices in the vault. I hadn't heard

any of those while I was in my room or in the base-

ment. Then I opened the door and went in ; it was

locked. When I opened the door I located where

the sounds were coming from. I walked in there

and then I heard Mr. Torstenson holler to me,

*'Open the door." I tried the door and it would

not open. Then I asked him for the combination,
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and he gave it to me, and I tried it again and again

to open it, and I couldn't open it.

It just come to me to take that screw off from the

inside. When I got the door of the vault open

Miss Hovet and Torstenson came out. I saw papers

strewn around all over the floor.

Q. Extending from the vault clear over to the

west wall, would you say? [448—380]

A. I couldn't say how far it was. I did not pick

any of them up, and I did not pay any attention to

them so far as ascertaining what they were. I went

on with my work shortly after that.

I think they called the Sheriff's office. I was

there when somebody called the Sheriff's residence.

I did not go out of the room of the Treasurer's office

before the Sheriff arrived; I was there.

Q. And went out shortly afterwards to finish your

work ?

A. We went out doors with the Sheriff. After

this door of the vault was opened I would say it was

fifteen or twenty minutes before the Sheriff arrived.

The Sheriff is Rodney Salisbury. There was no

deputy around the jail at that time, and no one in

the Sheriff's office during that period. I did not

see any person or persons around that building at

all at the time I arrived, a little before six, until the

Sheriff arrived.

Redirect Examination by Mr. DONOVAN. [449—

381]

What kind of a lock is there on that door ?
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A. A Yale lock with a night lock on him is on

door I on Exhibit 44. It is also a spring lock that

when you turn a little lever or bolt on it, that it

will lock when you slam the door, lock himself,

and if you turn the lock back and raise that bolt, it

will remain unlocked. That is the door through

which I went into the Treasurer's office. That

door was locked when I came there.

This combination on the vault door in the

Treasurer's office was last changed,

—

I don't remember, but I always do change him,

you see, every two years,—the Treasurer every four

years, I suppose. I did not keep any record of it

or make an}^ memorandum where I set the combina-

tion; I do not carry it in my mind, so that on the

night of November 30, 1926, I did not know the

combination to the vault.

Witness excused. [450—382]

TESTIMONY OF H. L. HART, FOR PLAIN-
TIFFS.

Whereupon H. L. HART, a witness called and

sworn on behalf of the plaintiffs, testified as fol-

lows:

Direct Examination by Mr. DONOVAN.

My name is H. L. Hart. I live in Helena; I am
State Manager of the National Surety Company,

and have been such since the first of March, 1921.

I have another official connection ^^ith the National

Surety Company. I am attorney-in-fact, resident

assistant treasurer. Having examined Plaintiffs'
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Exhibits 5 and 6, I recognize these documents.

Those documents come to our office in quite large

supplies, probably two hundred or three hundred at

a time from the New York office of the National

Surety Company. They are all numbered serially.

They come for our use in the writing of insurance

policies. They have to be accounted for by me,

every one of them.

These two instruments Plaintiffs' Exhibit 5 and

6 signed by the officers of the National Surety Com-

pany in the same manner that all other robbery and

burglary policies are signed.

Q. And when you issue them what is done at your

office to the policies to identify them?

A. Simply filling in the coverage, and counter-

signing. Countersigning by the manager, or those

who have authority in our office to sign. At that

time William E. Ashton was assistant state man-

ager.

Q. Was he authorized to sign these policies.

A. Well, I thought he was, but I have been sur-

prised [451—383] and found out that he was not.

He had been signing policies for several years, be-

fore I went with the company; continued to sign

policies for several years afterwards.

Q. Collected premiums and remitted to the home

office?

A. Well, I wouldn't say that he collected the

premiums.

Q. I mean, the office collected the premiums and

remitted them to the Home Office? A. Yes, sir.










